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1  THE  CHAIRMAN:   Now,  we  will  resume  the  consid- 

I 
I 

2  !  eration  of  the  first  report  of  the  Committee  on  Finance 

3  and  Taxation.   Mr.  Case  has  called  my  attention  to  the 

4r  fact  that  Mr.  Sachs  has  not  had  the  opportunity  to  express 

5  to  us  his  views  concerning  the  matters  we  have  been 

6  discussing  and  I,  for  one,  would  like  very  much  to  hear 

7  his  comments  as  to  any  part  of  this  proposed  section, 

8  but  particularly  with  respect  to  the  problem  that  we  are 

9  now  discussing,  namely  the  problem  involved  in  the  last 

10  sentence  dealing  with  the  gift  or  loan  of  the  assets  or 

11  credit  of  the  State.  Mr?  Sachs? 

12  MR.  SACHS:   I  wasn't  aware  that  I  was  going 

13  to  be  put  on,  Mr.  Chairman,  but  I  do  have  some  feelings, 

14  if  the  Commission  would  permit  me  to  express  them. 
i 

15  I  I  would  support  the  draft  as  originally  proposed 

16  that  is,  the  one  which  does  not  include  the  25  year  limita- 

17  tion  on  the  extension  of  credit  and  I  do  that  with  the 

18  following  observations,  some  of  which  have  already  been 

19  pointed  out  and  I  won't  belabor  them. 

20  The  first  is  that  it  seems  to  me  that  in 

21  practice,  despite,  Mr.  Chairman,  your  very  accurate 
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observation  that  the  State  Constitution  would  appear  to 
prohibit  any  extension  of  credit  to  any  individual,  asso- 

3  ciation,  corporation,  in  practice,  it  seems  to  me,  that 

4  because  of  the  interpretation  by  the  Attorney  General 

5  and,  indeed,  in  some  ways  without  it,  there  have  been 

6  such  extensions  of  credit  in  the  past.   So  that  the  25 

7  year  limitation  proposed  really  amounts  to,  to  my  way 

8  of  thinking,  in  practice,  a  prohibition  not  presently 

9  in  the  Constitution. 

10  Secondly,  I  am  impressed  by  the  fact  that  in 

11  our  study  of  all  these  matters,  of  far  greater  importance, 

I 

12  to  my  way  of  thinking,  than  the  language  of  the  Constitu- 

I 

13  tion  and  prohibitions  in  the  Constitution  as  far  as  the 

] 
14:  i    credit  rating  of  the  State  is  concerned  was  how  the  State 

15  I    in  fact  and  over  the  course  of  years  handles  its  financial 

16  obligations.   This,  I  think,  or,  at  least,  this  is  what  1 

17  took  from  our  several  sessions  with  the  banking  investment 

18  community  in  Baltimore  and  our  trip  to  New  York,  and  while 

19  I  am  not  trying  to  suggest  that  Constitutional  prohibitions 

20  I   are  meaningless  or  irrelevant,  it  does  seem  to  me  that  the 

21  basic  fiscal  integrity  of  the  State  and  how  the  Legislature 
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handles  the  fiscal  affairs  of  the  State  probably  is  the 
single  most  important  feature. 

Thirdly,  I  am  concerned,  lest  we  add  a  prohi- 
bition today,  without  being  able  to  foresee  the  new  kinds 
of  financing  techniques  that  may  arise  in  years  to  come. 
I  have  in  mind  an  illustration  that  I  mentioned  to  the 
Committee  when  it  considered  this  particular  problem  of 
suppose,  for  example,  the  State  were  to  become  involved 

in  what  I  call  a  baby  F.H.A.  or  V.A.  type  situation. 

a 

Suppose,  as  an  adjunct  to/ slum  clearance,  urban  renewal 
sort  of  program,  it  was  felt  helpful  for  public  purposes 
for  the  State  to  guarantee  mortgages,  home-ov7ner  mortgages 
to  persons  dislocated,  to  encourage  home  buying,  to  make  it 
possible  for  persons  to  buy  their  homes. 

I  would  suggest,  Mr.  Chairman,  if  the  State 
were  to  become  involved  in  that  kind  of  program,  a  25  year 
limitation,  meaning  that  the  State  could  not  guarantee  a 
mortgage,  a  home  mortgage  that  ran  for  more  than  25  years. 


19 

might  make   that  kind  of   technique 

impossible.      I   think  we 

20 

can  afford   to   take   the   chance   and 

I   think,    as   a  Constitu- 

1 
21 

tional  proposition,   we   should  not 

1 
try   to   --  we   should   show 
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1  I  more  faith  in  the  Legislature  than  to  foreclose  every 

2  possibility. 

3  -I  think  we  can  afford  to  take  the  chance,  for 

4r  the  very  obvious  reason  that  unlike  the  indebtedness  which 

5  the  first  section  of  this  draft  talks  about,  in  which  the 

6  State  puts  itself  directly  on  the  line,  with  no  intervening 

7  agency  or  private  third  party  involved,  this  is,  after 

8  all,  a  contingent  debt.   Of  course,  the  State  could  be 

9  called  to  step  in.   That,  of  course,  is  l   possibility, 

10  but  because  the  likelihood,  if  the  State  exercises  its 

11  authority  soundly,  the  likelihood  should  not  be  great. 

12  I  suppose  what  I  am  really  saying  is  in  my 

13  judgment,  to  put  the  limitation  in  would  perhaps  foreclose 

14  i  some  very  valuable  and  necessary  financing  techniques; 
Ij 

15  jl  Dr.  Jenkins  mentioned  another  example,  on  the  one  hand, 

I 

15  i  and  on  the  other,  the  risk  it  seems  to  me  is  not  very 

17  j  appreciable. 

18  I  believe  what  it  comes  down  to,  I  would  have 

19  more  faith  in  the  wisdom  of  the  Legislature  over  the  years 

20  ;  and  not  seek  to  foreclose  all  possibilities. 

21  THE  CHAIRMAN:   Now,  Mr.  Sachs,  I  would  like  you 
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also  to  coirafient  with  respect  to  the  first  sentence. 
I  think  the  entire  Commission  has  agreed  on  the  principle 
that  the  sentence  is  intended  to  authorize  the  incurring 
of  indebtedness  of  the  State  only  for  public  purpose  and 
only  upon  such  terms  and  conditions  and  in  such  manner 
as  the  General  Assembly  by  law  may  prescribe. 

It  is  suggested  that  that  ought  to  be  explicit 
by  the  use  of  the  word  only  and,  on  motion,  the  decision 
was  to  leave  the  language  as  it  is  now  except  for  the 
addition  of  the  words,  by  law,  in  Line  3. 

Would  you  comment  as  to  your  opinion  as  to 
the  meaning  of  the  sentence  as  thus  drafted? 

MR.  SACHS:   As  expressed  in  here,  I  will  be 


14  }!   brief,  because  it  is  repetitive.   My  reading  of  the  sentenc'e 


and  my  understanding  of  the  Committee's  purpose  in  drafting! 

i 

the  sentence  this  way  was  that  the  words  as  written  do  in  } 

fact  contemplate  that  this  is  the  only  kind  of  indebtedness] 

I 

that  the  State  can  incur.  "My  notion  is  that  the  suggested  | 
amending  language  is  already  implicit  and  was  intended  to  j 
be  implicit  in  the  language  as  drafted. 

THE  CHAIRMAN:   Any  questions  of  Mr.  Sachs? 
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Mr.  Miller? 

MR,  MILLER:   In  connection  with  his  last 
remark,  it  is  implicit  in  his  opinion;  what  harm  would 
it  do  to  put  only  in? 

MR.  SACHS:   I  think  here,  Congressman,  I  would 
echo  what  I  think  the  Chairman  said  earlier  and  that  is 
that  I  don't  think  we  ought  to  so  slavishly  follow  a 
principle  just  for  the  sake  of  consistency.   It  was  felt 
important  by  the  Committee  because  of  the  way  bonds  counsel 
and  lending  institutions,  those  who  market  State  bonds, 
will  look  at  this;  it  was  felt  necessary  to  state  it  in 
a  positive  and  an  affirmative  way. 

This  gets  a  bit  metaphysical,  perhaps,  but  I 
am  persuaded  at  least  that  it's  an  important  consideration 
and  a  statement  of  the  power  as  an  affirmative  grant  of 
power,  albeit  that  we  all  know  that  as  a  matter  of 
Constitutional  theory  the  State  is  probably  presumed  to 
have  any  powers  not  limited  and  not  expressly  taken  away; 
despite  that  fact,  it  was  felt,  I  would  say,  essential 
that  there  be  for  the  first  time,  and  it  would  be  an 
improvement  to  do  so,  an  affirmative  grant  of  the  power 
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with  this  important  implicit  limitation. 

THE  CHAIRMAN:   Any  further  questions? 

MR.  MINDEL:   Steve,  in  your  research,  have 
you  run  across  States  that  were  required  to  stand  behind 
the  pledge  of  a  credit,  where  a  State  pledged  credit  and 
had  to  come  up  with  it,  in  recent  years? 

MR.  SACHS:   I'm  not  aware  myself  of  a  recent 
occasion  when  a  State  has  had  to  come  in  and  secure  the 
initial  borrower.   I'm  sure  it  has  taken  place.   I  believe 
we  are  all  familiar  with  the,  I  think  West  Virginia  Turn- 
pike bonds,  but  they  were  revenue  bonds. 

MR.  MINDEL:   Some  members  of  the  Commission 
are  concerned  about  the  unlimited  power  the  State  would 
have  in  granting  credit  and  in  making  payments.   I  wonderedj 


1 
15   I 

whether   in  your  research  you  came  across  where   States   have 

16 

been  called  on  in  recent   years   to  make  payments? 

17 

I   think,    Judge  Adkins ,    you  were   concerned 

18 

about   that.      We   talked  about   that   at    lunchtime.      It  would 

19 

be   interesting   to  know  what   the   experience   of  other  States 

20 

has   been. 

21 

MR.    SACHS:      I'm  afraid  I   can't   say   I'm  aware 
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1  of  any,  one  way  or  the  other.   I've  become  perhaps  a 

2  pseudo  and  instant  expert,  but  my  expertise  doesn't 

3  extend  that  far. 

^  THE  CHAIRMAN:   Now,  Mr.  Sykes,  did  you  want 

5     to  discuss  with  respect  to  the  last  sentence  the  question 

of  whether  there  should  be  an  absolute  prohibition  against 

the  giving  or  lending  of  assets  or  credit? 

8  MR.  SYKES:   Yes,  sir,  I  would. 

9  THE  CHAIRMAN:   You  have  the  floor. 

MR.  SYKES:   Thank  you.   I  think  that  the  present 


10 


■^■^  !  Constitutional  language  should  be  carried  forward  and,  if 

■^^  !  anything,  clarified  to  make  perfectly  clear  that  the  State 

13  could  not  lend  its  credit  to  any  private  individual, 

^^   \\  association  or  corporation,  under  any  circumstances. 

i 

15  I  The  reason  for  that  is  the  temptations  which 

16  operate  on  the  Legislature  when  you  can  buy  now  and  pay 
1'  jl    later  without  even  signing  a  note  and  without  having  it 

18  brought  to  the  foreground  of  consciousness,  what  a  serious 

19  step  you  are  taking.   In  addition,  it  would  make  it  much 

20  easier  to  gauge  the  situation  with  respect  to  the  credit 
^^  of  the  State  if  you  didn't  have  to  investigate  a  whole  lot 
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of  contingent  guarantees,  first  to  find  out  what  they 
are  and,  second,  to  find  out  what  likelihood  there  is 
that  the  State  may  be  called  upon  to  pay  and  how  wisely 
the  Legislature  has  estimated  in  each  instance  vzhether 
or  not  it  is  safe  to  take  this  risk. 

I  think  that  the  Committee  has  come  full  circle 
apparently,  or  since  the  original  Constitutional  language 
was  adopted.   I  think  that  they  had  a  reasonable  fear 
and  that  to  ignore  the  policy  behind  this  fear  today  is 
not  only  to  change  the  language,  but  to  ignore  the 
important  and  relative  teachings  of  the  past. 

Now,  I  do  not  foresee  any  problems  in  connection 
with  State  financing  because  I  think  that  the  decision  of  j 
the  Court  of  Appeals  which  has  been  commented  on  goes 
beyond  semantics  and  reaches  sound,  good  sense  and  follows 
the  practical  sense  in  the  distinction  that  I  am  trying  to 
make,  and  that  is  the  distinction  the  Court  of  Appeals 
made  between  cash  and  credit. 

It  would  be  open  in  every  case  in  which  the 
State  wanted  to  lend  its  credit  to  the  aid  of  a  private 
institution, for  the  State  to  borrow  the  money  and  either 
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1  give  it  or  lend  it  to  the  institution.   The  institution 

2  would  be  able  to  get  the  benefit  of  the  State's  credit 

3  in  the  form  of  a  gift  of  assets  or,  if  the  State  V7anted 
4r  j  the  institution  or  the  private  person  to  be  the  one  to 

5  I  pay  it,  the  State  could  make  whatever  contractual  arrange- 

6  ments  were  necessary;  but  the  point  is  that  when  the 

7  Legislature  passed  the  lav7,  the  Legislature  would  be 

8  j  required  to  sign  on  the  bottom  line  and  to  incur  the 

9  I  obligation  on  behalf  of  the  State.   It  would  show  up  on 

10  the  State's  balance  sheet  and  the  Legislature  would  not 

11  I  be  subject  to  the  temptation  of  accommodating  political 

12  I  pressures  or  being  the  nice  fellov?  and  hoping  that  the 

13  day  of  reckoning  might  not  ever  come. 

I 

14  I  I   think  that   the  carrying   forward  of  what  I 

i 

15  j  conceive  to  be  the  present  Constitutional  prohibition, 

16  notwithstanding  the  Attorney  General  m.ay  have  expanded 

17  ;!  the  language  some,  is  an  important  element  in  promoting 

18  fiscal  responsibility  and  all  you  have  to  do  is  read  the 

j 

19  debates  of  the  Convention  from  which  the  present  Consti- 

20  I  tutional  language  resulted  to  know  that  it  is  irresponsible 

21  in  my  judgment,  on  our  part  to  ignore  their  teachings 
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completely  and  to  give  carte  blanche  for  writing  guarantees 
which  the  State  may  ultimately  have  to  pay  for  all  at  once 
3     and  in  a  situation  which  could  cause  substantial  embarrass- 
ment. 

5  THE  CHAIRMAN:   In  order  to  implement  your 

6  statement,  do  you  want  to  make  a  motion?   I  assume  you 
would  want  to  delete  Lines  19  and  20? 

8  i  MR.  SYKES:   Yes,  sir.   I  so  move. 

9  THE  CHAIRMAN:   Is  there  a  second? 

10  MRS.  BOTHE:   Seconded. 

11  I  THE  CHAIRI^L^N:   All  right,  the  Chairman  of  the 

12  Committee? 

I 

13  I  MR.  CASE:   Mr.  Chairman,  Members  of  the  Com- 

I 

14  j    mittee,  with  all  due  respect  to  my  good  friend  Mr.  Sykes 

15  who  I  know  and  admire  as  one  of  our  abler  young  lawyers 

16  in  our  State,  his  statement  shows  an  abysm.al  ignorance 

17  I   with  respect  to  the  modern  technique  of  municipal  finance. 

18  Were  this  done,  it  would  in  my  judgment  set  the  State  of 

19  Maryland  back  one  hundred  years,  right  back  to  1851,  so 

20  it  would  be  more  than  a  hundred  years,  by  foreclosing 

21  methodologies  which  have  been  worked  out  in  the  past,  not 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable  BuiMini; 

Court  Reporuri  Baltimore  2.  Maryland  Lcxinj/on  9-<,:o0 


149 


1 
2 
3 

5 


8 
9 

10 

11 
12 

15 

14  i 
15 


16  I! 


17 
18 
19 
20 
21 


only  in  Maryland,  but  elsewhere,  for  the  implementation    , 

I 
i 

of  meaningful,  ongoing  programs  v/hich  are  necessary  and    t 
desirable  for  the  welfare  of  our  citizens. 

The  use  of  the  State's  credit,  of  course, 
should  not  be  abused,  but  the  use  of  the  State's  credit 
undoubtedly  should  be  had  in  those  cases  where  it  is 
necessary.   I  cite  to  you,  for  example,  in  Nev7  Jersey, 
a  situation  in  which  the  State  credit  was  pledged  backing 
up  loans  for  urban  renewal  and  slum  clearance. 

In  that  State,  this  whole  matter  was  discussed 
at   great  length  before  the  Bar  of  the  Supreme  Court  of 
that  State  and, in  a  48  to  49  page  opinion,  the  Justices 
there  found  that  this  was  a  necessary  adjunct  to  the  tools 
which  the  State  has  to  take  care  of  its  people. 

In  our  own  State,  the  use  of  the  credit  of  a 
political  entity  has  been  sanctioned  if  the  public  purpose 
can  be  shown  to  exist  and  if  the  requisites  of  due  process 
are  present.   This  is  not  in  the  case  which  Mr.  Sykes 
refers  to,  the  Johns  Hopkins  case,  but  in  Frostburg  versus  ! 
Jenkins,  in  which  the  Court  of  Appeals  clearly  stated  that  | 

i 

if  the  public  purpose  was  present,  then  the  credit  of  a    I 
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political  entity  could  be  used  for  that  purpose. 

I  also  Coll  your  attention  to  the  broad,  sweep- 

3  ing  language  which  is  contained  in  the  act  which  the 

4  General  Assembly  passed  last  year  and  which  will  be  on 

5  the  ballot  this  year  dealing  with  Baltimore  City.   Now, 

6  here  the  problem  is  urban  renev/al.   The  Federal  Government 

7  in  these  programs  will  permit  matching  funds  with  developers 

8  and  others  to  clear  slums,  build  buildings,  to  build 

9  factories  and  so  on. 

10  Baltimore  City  has  found,  and  the  Legislature 

11  agreed,  that  there  should  be  a  relaxation  of  the  require- 

12  ment  which  heretofore  obtained,  with  reference  to  Baltimore 

13  j   City,  so  that  you  will  see  now  in  the  language  proposed 

14  j   for  Baltimore  City  that  the  credit  will  be  unlimited,  and 

15  I  will  read  that  language  which  has  already  been  approved 

16  by  the  Legislature: 

17  Provided,  however,  that  the  Mayor  and  City 

18  Council  of  Baltimore  may  be  given  or  loaned  to  or  in  aid 
I 

19  of  any  individual,  association  or  corporation,  as  the  same 

20  may  be  authorized  from  time  to  time  by  an  act  of  the 

21  General  Assembly  of  Maryland. 
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And  this,  as  I  said  earlier,  is  much,  much 
broader  really  than  what  your  Committee  in  this  instance 
has  suggested. 

I  think  that  it  would  be  not  just  one  step, 
but  a  thousand  steps  backward  to  withdraw  from  the  State 
the  right  to  use  its  credit  to  assist  in  these  programs, 
some  of  which  we  know  now,  such  as  Slum  Clearance,  Urban 
Renewal  and  so  on;  some  v/hich  may  come  later,  such  as  the 
guaranteeing  of  loans  for  home  owners  or  a  restrictive 
class  of  hom.e  owners,  such  as  workers,  and  that  kind  of 
thing. 

This  is  a  modern  technique.   It  is  being  used 
now  and  will  be  used  more,  I  believe,  in  the  future. 

14  |!   As  far  as  the  balance  sheet  argument  is  concerned,  it  is 

I; 
11 

15  i    true,  of  course,  that  these  items  would  not  shov;  up  under 
|l 

16  ii   direct  debt,  but  Prince  George's  County  and  Montgomery 

ii 

17  ji   County  have  for  many  years  used  their  credit  to  guarantee 

il 

!1 

18  ;j   the  obligations  of  another  political  entity,  namely  the 
Washington  Suburban  Sanitary  Commission,  and  this  has 
worked  to  the  advantage  not  only  of  the  two  Counties,  but 
the  State  as  well,  in  the  creation  of  the  bi-County  and 
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now  tri-County  political  entity  which  has  been  able  to 

do  the  job  here.  i 

1 
So,  I  would  say,  Mr.  Chairman  and  Members  of    : 

i 
I 

I 
the  Commission,    that   I  would  certainly   hope   that  V7e  v/ould     i 

I 
i 

not  go  back  to  1851,  and  dredge  up  the  restrictions  which 
were  imposed  at  that  time  dealing  with  the  specific  situa- 
tion where  the  credit  had  been  lent  to  so-called  V7orks 
of  internal  improvement,  and  I  think  -- 

MR.  SYKES:   Mr.  Chairman,  I  don't  want  to 
debate  any  more,  I  think  the  issue  is  made,  but  I  do  want 
to  clarify  my  motion;  that  the  Chair  stated  the  motion  as 
being  to  strike  out  Lines  19  and  20.   It  is  also  in  order 
to  preserve  the  teaching  of  the  Johns  Hopkins  case  to      i 
strike  out  the  words,  assets  or,  in  Line  17,  and  the 

theory  would  be  that  if  the   State  wanted  to  do  it  on  a 

I 

pay  as  you  go  basis  or  set  up  an  insurance  fund  or  properly 

I 
funded  program  for  the  insurance  of  mortgage  debts  and  the  ; 

like,  it  could,  within  the  rationale  of  the  Hopkins  case.   | 

i 
THE  CHAIRMAN:   Do  you  second  the  m.otion  as      | 

i 
amended?  1 

i 
MRS.  BOTHS:   Yes.        .  I 
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THE  CHAIRMAN:   The  motion  would  be  to  delete 
from  Line  17  the  words,  assets  or,  and  all  of  19  and  20. 
Mr.  Miller? 

4  MR.  MILLER:   Mr.  Chairman,  I  agree,  as  far 

5  as  this  language  is  concerned,  with  what  the  Chairman 

6  of  the  Committee  has  said,  but  there  is  an  underlying 

7  principle  which  I  think  we  ought  to  consider  and  it's 

8  very  fundamental  and  I  vjould,  if  you  will  excuse  me  for 

9  talking  a  minute  or  two  --  as  some  of  you  may  know,  I 

10  served  a  good  many  years  on  the  Appropriations  Committee 

11  of  the  House  of  Representatives,  and  the  thing  that  dis- 

12  tresses  me  and  scares  me  as  an  American  citizen,  of  course, 

13  the  Federal  level  is  different  in  that  it  is  ultimate,  the 

14  credit  of  the  United  States  can  be  anything  it  wants  to 

15  make  it,  and  we  are  in  a  sense  a  corporation,  and  it  is 

16  very  important,  if  possible,  to  keep  Maryland  from  falling 

17  into  the  trap  in  which  we  are  all  caught  nationally. 

18  If  you  will  remember,  there  have  been  debates 

19  going  on  for  years  about  increasing  the  debt  level.   Since 

20  my  days  in  Congress,  it's  gone  up  about  $80  billion,  when 

21  we  used  to  fight  as  to  whether  it  should  go  up  as  high  as 
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1  300  million,  but  that  is  not  the  financial  picture  of 

2  the  United  States. 
5  If  I  might  illustrate,  Mr,  A  may  be  worth  a 

4  million  dollars  net  worth  and  he  can  show  it  on  his 

5  financial  statement  and  his  credit  is  A-1,  but  if  he 

6  signed  notes  for  friends  whose  financial  stability  is 

7  uncertain  for  twenty  times  that  amount,  he's  not  a  good 
9  financial  risk. 
9  Now,  that  is  the  situation  with  respect  to  our 

10  Federal  Government  today.   I  will  give  you  just  one  illus- 

11  tration  which  may  scxind  partisan,  because  I  was  a  Republi- 

12  can  and  it  was  a  Republican  Administration,  but  when  the 

13  Eisenhower  administration  came  in,  it  promised  the  American 

14  people  it  was  going  to  balance  the  budget. 

15  To  a  large  extent,  it  carried  out  the  promises, 
15  but  when  the  budget  finally  came  through,  it  V7as  $8  billion' 
17  in  the  red  because  of  commitments  that  had  not  been  budgeted, 
19  and  the  taxpayers  and  even  the  politicians  didn't  fully 

19  realize  it. 

20  Now,  this  collateral  debt  is  something  that 

21  could  get  so  out  of  hand  that  no  matter  how  sound  we  V7ere 
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1  on  the  magic  language  part  of  our  indebtedness,  it  could 

2  vreck  the  finances  of  Maryland  if  we  signed  too  many  of 

3  these  collateral  things.   Somewhere  in  our  Constitution 
4-  I  would  deeply  like  to  see  some  limit,  some  percentage 

5  limit,  or  something,  as  to  how  much  credit  our  State 

6  could  commit,  in  proportion  to  V7hat  its  income  is  and 

7  is  foreseen  to  be,  and  if  we  don't  have  some  limit  on  it, 

8  the  State  of  Maryland  might  some  day  be  in  the  situation 

9  the  United  States  is,  which  is  hopelessly  overspent  on 

10  paper. 

11  THE  CHAIRMAN:  -Any  further  discussion? 

12  Mr.  Mindel? 

13  MR.  MINDEL:   I'd  like  to  add  to  the  comment 

14  Dick  Case  made.   You  mentioifed  Montgomery  County  as 

15  pledging  its  credit  for  the  Washington  suburban  district, 

16  I  believe.   I  believe  Hov/ard  County  does  the  same  thing 

17  for  the  Metropolitan  division  and  the  sewer  lines.   I  would 

18  like  to  ask  this  question. 

19  VJould  a  restrictive  requirement,  say  a  two-thirds 

20  vote,  whenever  the  credit  V7as  to  be  used,  would  that  hamper 

21  too  much  the  financial  world,  so  far  as  the  State  of 
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1  Maryland  is  concerned,  Dick,  if  you  put  a  little  brake 

2  on  it  and  required  a  two-thirds  vote? 

3  MR.  CASE:   Well,  I  think,  in  answer  to  that, 

4  that  I  would  merely  echo  what  Steve  has  said,  that  the 

5  wisdom  of  the  Legislature  has  got  to  be  relied  upon.   This 

6  Commission  is  working  in  that  direction  in  other  areas  and 

7  it  seems  to  me  that  it  would  be  inconsistent  to  not  do  it 

8  here. 

9  Fiscal  responsibility  will  tell  and  will  out 

10  in  the  end,  and  it  seems  to  me  that  it  should  be  left  to 

11  the  majority  of  the  General  Assembly,  a  Constitutional 

12  majority  of  the  General  Assembly. 

13  DR.  BARD:   May  I  ask  a  question  about  the  vote 

14  in  which  we  are  participating?   I,  for  one,  believe  that 

15  Mr.  Case  has  set  forth  the  concept  that  I  would  underscore, 

16  namely  that  in  modern  society  I  really  don't  see  hov;  we 

17  can  possibly  exist  within  a  frame  of  reference  outside  of 

18  this  possibility,  just  in  terms  of  the  very  school  with 

19  which  I  am  associated,  we  would  be  so  badly  handicapped, 

20  in  this  one  illustration. 

21  On  the  other  hand,  I  do  think  there  ought  to  be 
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some  brake,  where  we  ought  to  have  an  opportunity  -- 
will  we  have  an  opportunity  to  vote  on  this  question  of 
limitation? 

THE  CHAIRMAN:    Yes,  sir. 

DR.  BARD:   All  right. 

THE  CHAIRMAN:   All  right,  before  putting  the 
question,  I  would  like  to  state  my  own  position.   I  share 
to  a  considerable  extent  the  misgivings  expressed  by 
Mr.  Sykes  and  I  am  going  to  vote  against  the  motion  because 
it  seems  to  me  that  the  suggested  cure  for  these  misgivings^ 
and  worries,  which  are  very  real,  is  much  worse  than  the 
disease  they  would  seek  to  cure. 

I  do  not  think  that  the  devices  such  as  were 
used  in  the  Court  of  Appeals  in  the  Hopkins  case  is  the 
answer  and  it  seems  to  me  that  even  though  we  must  recog- 
nize that  there  is  a  real  risk,  that  the  Legislature  feels 
it  easier  to  write  a  check  when  it  doesn't  actually  have 
to  put  its  name  on  it;  nevertheless,  that  is  a  risk  which 
in  today's  society  we  v/ill  just  have  to  take. 

Any  further  comment?   All  those  in  favor  of 
the  motion  to  delete  the  words,  assets  or,  from  Line  17, 
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1 

and  delete  Lines  19  and  20,  please  signify  by  a  show  of 

2 

hands.   Contrary,  a  show  of  hands. 

5 

The  motion  is  lost,  2  to  15. 

4 

Now,  Mr.  Hoff,  do  you  want  to  propose  a  motion? 

5 

MR.  HOFF:   I  would  like  to  move  that  the 

6 

language  shown  on  Page  G  be  adopted  in  place  of  --  in 

7 

other  words,  I  move  that  the  limit  of  grant  or  loan  of  the 

8 

State's  credit  be  made  to  25  years. 

9 

THE  CHAIRMAN:   So  the  record  will  be  clear. 

10 

because  we  added  a  phrase  on  Page  G,  may  I  state  that 

11 

your  motion  is  to  add  to  Line  20,  after  the  word  purpose, 

12 

by  striking  the  period,  the  words,  and  limiting  any  loan 

13 

or  extension  of  State  credit  to  a  period  not  exceeding 

14 

25  years?   Is  that  your  motion? 

15 

MR. HOFF:   Yes,  sir. 

16 

THE  CHAIRMAN:   Is  there  a  second? 

17 

DR.  BARD:   Seconded. 

18 

THE  CHAIR14AN:   Any  discussion? 

19 

DR.  BARD:   I  have  just  one  point,  and  I  wish 

20 

Dr.  Jenkins  was  here,  because  I  have  seen  this  in  action. 

21 

I  think  this  concept  of  borrowing  money,  let  us  say,  for 
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a  dormitory,  as  an  illustration,  is  a  good  one.   However, 
in  practice,  there  will  be  some  limit  in  regard  to  this 
endorsement  of  credit,  and  the  first  ones  who  get  under 
the  wire  V7ill  get  it,  if  the  endorsement  is  for  a  period 
of  let  us  say  40  years. 

So,  new  institutions  come  into  being,  to  follov? 
the  same  example  of  the  college,  and  this  would  mean  that 
young  institutions  would  be  caught  by  the  fact  that  the 
others  have  it  for  such  a  long  period  of  time  that,  if 
the  theoretical  or  practical  limit  were  already  reached, 
they  couldn't  get  it  at  all.   Whereas,  if  you  had  25  years, 
then  they  would  run  out  and  there  would  be  an  opportunity 
there  would  be  more  of  them  running  out  over  a  cycle  of 
let  us  say  50  years,  and  there  would  be  an  opportunity 
for  newer  groups  to  be  coming  in,  and  I  feel  this  is  an 
added  point. 

I  saw  how  this  operated  in  terms  of  one  structur'e, 
in  regard  to  Federal  funds  under  a  grant,  and  1  believe 
that  this  would  tend  to  operate  against  younger  institu- 


tions . 


THE  CHAIRMAN:   Any  further  comment  or  discus sior 
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1  Mr.  Case? 

2  MR.  CASE:   Just  one  final  point.   Right  today, 

3  St.  Mary's  College  is  seeking  to  make  a  loan  to  finance 

4  the  construction  of  a  new  dormitory.   If  that  loan  were  to 

5  be  limited  to  25  years,  I  doubt  very  seriously  that  the 

6  students  v/ho  attend  St.  Mary's  College  could  pay  the  rent 

7  which  would  be  required  to  fund  those  bonds.   So,  those 

8  bonds  would  be  considerably  longer,  probably  30  or  maybe 

9  even  35,  depending  upon  V'/hat  the  bank  has  come  up  with 

10  this  week. 

11  Under  that  context,  these  bonds  would  be 

12  saleable.   However,  if  the  State  could  lend  its  credit, 

13  just  endorse  the  credit  to  this  bond  issue,  it  would  reduce 

14  the  cost  of  borrowing  by  perhaps  as  much  as  75  basis  points 

15  which,  over  the  lifetime  of  the  bond,  would  mean  a  material 

16  a  meaningful,  let  me  put  it  that  way,  a  meaningful  reductiop 

17  in  the  amount  the  students  would  have  to  pay  for  the  rent 

18  for  the  room  that  they  will  occupy  at  the  college. 

19  Therefore, it  seems  to  me  that  this  is  really 

20  the  point  Dr.  Jenkins  was  making  and,  in  this  context,  it 

21  would  seem  that  the  first  suggestion  published  by  the 
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1  Committee  would  be  the  more  proper  one. 

2  THE  CHAIRMAN:   Mr.  Case,  I  would  like  to  ask 

3  two  questions  in  connection  v/ith  that.   I  share  some  of 

4  the  misgivings  about  this  completely  unlimited,  and  I  am 

5  also  a  little  concerned  about  limiting  it  too  tightly. 

6  If  the  limitation  were  written  in  either  25,  30,  35  years, 

7  any  limitation,  in  your  opinion  would  it  be  practical? 

8  I  know  it  could  be  done,  but  would  it  be  practical  to  have 

9  an  issue  for  a  longer  period  of  time  V7ith  the  State's 

10  guarantee  extending  for  only  a  part  of  the  term  of  the 

11  bond? 

12  MR.  CASE:   Well,  as  I  said  earlier,  Mr .Chairman, 

13  the  ingenuity  of  bond  counsel  knows  no  bounds  when  it  comes 

14  to  writing  pieces  of  paper,  and  I  assume  what  you  are 

15  saying  is  that  the  earlier  maturities  would  be  guarante.ed, 

16  but  the  later  ones  would  not. 

17  THE  CHAIRM/\N:   No,  and  that  is  why  I  use  the 

18  word  practical,  and  that  is  not  a  good  word.   I  know  it 

19  could  be  done,  but  as  a  practical  matter,  do  you  think 

20  this  would  end  up  giving  you  any  substantial  benefit  or 

21  would  the  investing  public  simply  consider  it  as  not  a 


Court  Rtportert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,   MaryUrd 


Lrxinilon  9-6:60 


162 


1  guaranteed  bond? 

2  MR.  CASE:   I  don't  think  it  would  give  any 

3  practical  benefit  because  you  would  not  sell  tlie  issue 

4  on  a  split  basis.   You  would  sell  it  as  an  entity,  and  I 

5  think  all  that  would  happen  here  v7ould  be  that  the  buyers 

6  of  the  bond  would  get  all  the  benefit  of  the  State  guarante 

7  and  the  issuing  authorities  would  get  none  of  the  benefit 

8  of  having  the  State's  credit. 

9  THE  CHAIRMAN:   So,  in  your  opinion,  that  device 

10  would  not  be  too  creditable.   My  second  question  to  you, 

11  and  I  premise  this  on  my  statement  that  I  do  have  some 

12  apprehensions  about  it;  would  it  be  feasible,  do  you  think, 

13  to  increase  the  period  and  make  it  30  or  35  years,  and 

14  thereby  not  put  the  normal  type  of  financing  that  V7e  think 

15  of  now,  at  least,  in  a  straight  jacket  and  at  the  same 

16  time  have  some  limitation? 

17  MR.  CASE:   This  is  a  question  of  degree.   If 

18  you  went  out  for  50  years,  I  can't  imagine  that  there  woulc 

19  be  any  reason  why  that  wouldn't  go  right  along.   In  other 

20  words,  everything  that  I  see  now  in  the  fiscal  picture 

21  would  be  taken  care  of  by  a  limit  of  50  years. 
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1  The  only  question  here  is  if  you  come  along 

2  later  and  some  other  type  of  financing  project  comes  into 
5  existence,  then  if  you  want  to  carry  that  for\'7ard,  it  is 

4  going  to  require  an  amendment  to  the  Constitution;  but  if 

5  you  limit  it  to  50  years,  right  now  there  is  no  municipal 

6  security,  so  far  as  I  know,  that  goes  out  that  far. 

7  THE  CHAIRMAN:   Suppose  you  limited  it  to 

8  35  years?  Would  this  in  your  opinion  unduly  restrict  the 

9  kind  of  financing  that  is  contemplated? 

10  MR.  CASE:   (Shaking  head  indicating  no.) 

11  THE  CHAIRMAN:   Your  shake  of  the  head  isn't 

12  in  the  record,  sir.   I  will  translate  it  as  a  no. 

13  GOVERNOR  LANE:   How  about  30? 

14  THE  CHAIRMAN:   Governor  Lane  suggests  a  30  year 

15  limitation. 

16  GOVERNOR  LANE:   The  reason  I  ask  that  is  I  thinlc 

17  it  ought  to  have  some  hedge  against  it.   Most  of  these 

18  projects,  you  are  going  to  know  v/hether  they  are  going 

19  to  be  successful  in  less  than  25  years. 

20  MR.  CASE:   Correction,  Governor.   You  will  know 

21  in  the  first  five  years,  really,  whether  it  is  going  to  be 
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1  successful  or  not. 

2  GOVERNOR  LANE:   Yes,  you  would. 

3  MR.  CASE:   But  I  would  think,  to  make  it  con- 

4  sistent  v/ith  other  types  of  projects,  a  40  year  period 

5  would  be  a  more  appropriate  one  because  --  I  can't  think 

6  of  a  revenue  bond  issue  that  goes  out  beyond  40  years, 

7  and  this  is  what  V7e  are  really  talking  about. 

8  THE  CHAIRMAN:   And  many  of  them  do  go  40  years. 

9  MR.  CASE:   And  many  of  them  do  go  40  years. 

10  As  I  said  earlier,  in  Baltimore  County  there  are  upwards 

11  of  $60  million  in  bonds  outstanding  that  have  a  40  year 

12  maturity. 

13  THE  CHAIRMAN:   Mrs.  Freedlander? 

14  MRS.  FREEDLANDER:   Mr.  Case,  I  am  always 

15  hesitant  to  put  a  specific  number  of  years  in  a  Constitu- 

16  tion  that  we  hope  will  last  a  long  time,  with  a  minimum 

17  of  amendments.   I  can  see  the  advantage  of  giving  students 

18  special  dispensation  with  regard  to  dormitory  construction 

19  By  the  same  token,  you  said  the  Kennedy  Highway  v;ould  be 

20  paid  off  sooner  than  expected. 

21  Could  we  write  this  in  such  a  fashion  as  to 
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1 

state  that  the  General  Assembly  in  authorizing  the  bond 

2 

issue  should  state,  among  other  things,  the  limit  of  a 

3 

particular  bond  issue?   In  other  words,  if  it  is  a  dormi- 

4: 

tory,  maybe  it  should  be  30  years.   If  it's  a  highway, 

5 

maybe  it  should  be  10  or  15  years;  the  limitation  to  be 

6 

established  by  the  General  Assembly  in  accordance  with 

7 

the  purpose. 

8 

MR.  CASE:   Well,  I  think  that  is  essentially 

9 

what  the  first  draft  says  now. 

10 

THE  CHAIRMAN;   It  necessarily  follows. 

11 

DR.  BARD:   I  have  a  question  about  these 

12 

dormitories.   A  while  ago,  Mr.  Case,  you  said  that  -- 

13 

MR.  CASE:   I  think  there  are  a  few  nice  ones 

14 

over  here  that  were  financed  by  revenue  bonds. 

15 

DR.  BARD:   I  happen  to  be  associated  with  one 

16 

that  is  a  lot  less  than  25,  but  that  is  not  the  point. 

17 

A  while  ago  you  said  that  indebtedness  on  the  part  of  the 

18 

State  in  terms  of  a  capital  improvement  is  usually  con- 

19 

sidered  in  terms  of  25  years,  because  this  is  the  period 

20 

that  you  figure  that  the  capital  improvement  would  last. 

21 

My  first  question  is  why  then  would  this  capital 
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1 

improvement  differ  from  other  capital  improvements,  and 

2 

I,  for  one,  would  settle  for  either  30  or  35?   I  don't 

3 

want  to  see  a  limit  here;  and  my  second  question  is  as 

4 

follows,  and  the  two  go  together,  in  part.   A  little  over 

5 

an  hour  ago  I  asked  you  a  question  about  these  revenue 

6 

bonds  and  I  had  a  purpose  in  asking  it  and  giving  as  an 

7 

illustration  the  Kennedy  toll  road. 

8 

If  it  is  true  that,  let  us  say  these  dormitories 

9 

and  the  Frostburg  illustration  which  you  have  given  are 

10 

all  in  terms  of  public  purpose,  why  would  not  the  toll 

11 

road  be  in  terms  of  public  purpose  and  why  v.'ouldn't  it 

12 

be  deserving  of  the  same  kind  of  endorsement  of  credit 

13 

which  would  call  for,  let  us  say  a  lower  rate  of  interest. 

14 

than  putting  it  in  the  revenue  bond  category?   How  through 

15 

the  establishment  of  this  would  you  avoid  putting  some 

16 

things  that  now  go  in  the  revenue  bond  going  into  this? 

17 

There  are  two  questions  here. 

18 

MR.  CASE:   It  is  not  a  question  of  avoiding 

19 

putting  anything  in  one  category  that  doesn't  go  into 

20 

another.   Let  me  clarify  something  in  your  mind.   As  far 

21 

as  general  obligation  bonds  are  concerned,  which  we  are 

■ 
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not  dealing  with  when  we  talk  about  credit,  the  maturity 
of  those  bonds  can  meaningfully  be  attached  to  the  life 
of  the  project. 

When  you  deal  with  revenue  financing,  which 
is  primarily  what  we  are  talking  about  in  dormitories  and 
toll  roads  and  so  on,  the  maturity  of  the  bond  issue 
generally  speaking  is  geared  to  the  amount  of  revenues 
that  can  be  generated  from  that  project  over  a  period  of 
time.   So  that  if  you  have  too  short  a  maturity,  your 
toll  or  charges  are  going  to  be  so  high  that  nobody  is 
going  to  use  the  facility,  in  the  first  place,  and  there- 
fore you  are  not  going  to  get  any  return  at  all.   Witness 
the  Kennedy  Expressway,  which  are  40  year  bonds. 

Now,  the  tolls  are  geared  to  pay  off  that  bond 
issue  in  40  years  and  therefore  we  were  able  to  set  as  a 
toll  one  dollar  for  using  the  Kennedy  Expressv;ay.   If  the 
maturity  of  that  bond  issue  had  been  shortened  to  25  years, 
then  it  V7ould  probably  have  cost  $1.75  to  use  the  Kennedy 
Expressway  and  the  result  of  that  probably  would  have  been 
that  very  few  people  would  have  used  it.   So,  you  wouldn't 
have  gotten  very  many  $1.75's,  and  the  result  of  that  is 
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1  that  the  bond  issue  might  have  been  defaulted. 

2  So,  the  concept  of  maturity  is  completely 

3  different  when  you  are  talking  about  revenue  financing 

4:  and  when  you  are  talking  about  capital  improvement,  general 

5  financing  obligations.   Do  I  make  that  clear? 

6  DR.  BARD:   Yes,  except,  what  v7ould  keep  those 

7  who  are  seeking  loans  for  dormitories  from  asking  for  a 

8  50  year  period  in  order  that  they  could  charge  very  lov7 

9  rates  for  dormitories,  which  would  be  very  unrealistic  in 

10  terms  of  the  real  value  of  those  dormitories? 

11  MR.  CASE:   Nothing,  again,  except  --  and  this 

12  doesn't  go  to  that  point  at  all,  because  the  Legislature 

13  has  the  right,  if  it  wants  to  do  this,  but  it  is  just  a 

14  sound  fiscal  planning  that  does  this.   You  can't  govern 

15  that  by  the  Constitution. 

16  DR.  BARD:   No,  except  that  I  think  in  setting 

17  it  --  I  too  would  feel  that  even  if  we  had  35  years,  that 

18  v7ould  be  some  stopgap.   This  is  what  troubles  me,  and  I 

19  think  some  others. 

20  THE  CHAIRMAN:   Mr.  Say re? 

21  MR.  SAYRE:   The  way  in  which  you  just  expressed 
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1  yourself  really  makes  sense  in  the  financial  world,  and 

2  I  don't  know  if  we  all  got  the  full  import,  but  the 

3  ingenuity  of  one  trying  to  obtain  a  loan  or  render  credit, 
4:  for  instance,  just  in  the  business  world,  suppose  I  want 

5  to  get  a  mortgage  for  40  years  on  land  leased  for  99  years 

6  This  means  that  I  might  be  able  to  have  very  low  amortiza- 

7  tion  payments.   The  value  of  my  property  could  go  up, 

8  double.   Let's  say  I'll  estimate  it  will  double  in  10, 

9  but  it  didn't  actually  happen  until  20  years  later,  but 

10  you  have  that  margin  of  safety  if  you've  got  a  40  year 

11  loan. 

12  You  could  have  interest  only  for  10  years 

13  before  you  start  amortizing  because  of  other  things  that 
I't  are  going  to  develop  that  will  more  than  enable  you  to 

15  pay  your  loan  payments. 

16  By  putting  on  any  restrictions,  in  my  opinion, 

17  you  are  going  to  contract  the  fiscal  policy  of  the  State 

18  to  increase  its  growth,  to  enhance  its  economic  liability 

19  and,  if  you  look  at  the  economic  aspect,  you  are  actually 

20  going  to  prevent  the  very  thing  you  are  trying  to  help 

21  and  that  is  to  create  a  greater  climate  of  prosperity  from 
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a  public  standpoint.   It  gets  right  down  to  where  you  have 
to  rely  upon  the  Legislature.   There  is  just  no  alternative 
without  hurting  the  fiscal  policy  of  your  State. 

Now,  I  would  like  to  ask  a  question.   If  we 
had  an  additional  provision  tacked  on  here,  as  Line  21, 
that  said,  in  effect,  however,  three  days  prior  to  final 
action  to  be  taken  by  each  House  of  the  General  Assembly 
on  giving  or  loaning  additional  assets  or  credit  of  the 
State,  a  written  statement  fully  and  clearly  disclosing 
such  actual  and  contingent  commitments  shall  be  given  to 
each  member,  would  that  perhaps  cover  some  of  the  reserva- 
tions? 

MR.  CASE:  VJell,  Stan  has  just  suggested  to 
me  this  would  make  it  pretty  tough  on  bond  counsel,  to 
make  that  a  prerequisite.  That  would  be  pretty  tough. 
What  we  sought  to  do  to  meet  the  point  you  are  talking 
about  is  to  make  it  abundantly  clear  that  the  public 
purpose  should  be  stated. 

THE  CHAIRM'\N:   Mr.  Sykes? 

MR.  SYKES:   Mr.  Chairman,  I  agree  with  the 
Committee  that  putting  in  an  arbitrary  time  limitation, 


Court   Reporter t 


THE  JACK  SALOMON   REPORTING  SERVICE 

100   Equitably    Buil.linj 
Baltimore  2,   Maryland 


Lexington  9-6:i(5 


171 


1  any  arbitrary  time  limitation  is  going  to  foul  up  the 

2  practicalities  of  the  situation  and  any  feeling  of  safe- 
5  guard  it  gives  to  somebody  who  shares  the  misgivings  I 

4:  expressed  is  purely  delusive. 

5  I  think  that  the  only  meaningful  safeguard 

6  that  you  can  tave  is  a  call  for  an  extraordinary  vote, 

7  so  at  least  there  is  something  to  impress  people  with  the 

8  seriousness  of  what  is  being  done,  and  I  think  that  there 

9  ought  to  be  at  least  as  much  of  a  vote  in  this  situation, 

10  with  all  the  dangers  involved,  as  there  is  necessary  to 

11  override  a  veto  of  the  Governor,  and  I  would  suggest  that 

12  the  possible  solution  to  the  problem,  in  light  of  the 

13  tenor  of  the  Commission's  discussion,  V7ould  be  to  leave 
14-  out  any  time  period  or  any  single  arbitrary  description 

15  and  to  put  in  the  requirement  of  a  two-thirds  vote  of  the 

16  entire  elected  membership  of  either  house  and  I  v7ould  amend 
IV  the  motion,  if  I  may,  to  so  provide. 

16  MRS.  FREEDLANDER:   I  second  it. 

19  THE  CHAIRMAN:   Mr.  Hoff,  would  you  accept  the 

20  amendment? 

21  MR.  HOFF:   No.   I  think,  personally,  I  would 
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1  prefer  a  vote  on  the  issue  as  presented. 

2  THE  CHAIRMAN:   Mr.  Sykes,  I  think  we  would  make 

3  better  time  if  you  will  not  submit  that  as  an  amendment, 
4:  but  save  it  as  a  motion  to  be  made  after  we  vote  on  this 

5  one. 

6  MR.  SYKES:   ^n  right,  I  will  do  that. 

7  THE  CHAIRMAN:   Mr.  Hoff,  I  sense  that  there  are 

8  some  v7ho  would  favor  your  motion  if  it  were  for  a  longer 

9  period  of  time.   In  the  light  of  the  discussion,  do  you 

10  want  to  stand  on  the  25  years  or  do  you  want  to  change  it? 

11  MR.  HOFF:   I  would  suggest,  Mr.  Chairman,  that 

12  perhaps  after  the  25  years  is  defeated,  you  might  try  30. 
15  THE  CHAIRMAN:   I  assume  we  have  had  enough 

14  discussion.   In  order  to  move  quickly,  I  propose  to  submit 

15  to  you  for  consideration  the  section  as  proposed  to  be 

16  amended  with  the  limitation  of  25  years.   Following  that, 

17  if  it  is  defeated,  with  one  submitting  30  years  and  one 

18  submitting  35  years,  and  then  I  will  recognize  Mr.  Sykes 

19  to  submit  his  motion  v;hich  could  be  submitted,  regardless 

20  of  v;hether  the  Commission  does  or  does  not  adopt  the  year 

21  limitation. 
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3.  Are  you  ready  for  the  question?   The  vote  aye 

2  is  a  vote  in  favor  of  amending  the  section  by  adding  after 

3  the  word  purpose  and  before  the  period  in  Line  20,  the 
^     words,  an  limiting  any  loan  or  extension  of  credit  to  a 

5     period  not  exceeding  25  years.   All  those  in  favor  please 

5  signify  by  a  show  of  hands.   Contrary? 
'il  The  motion  is  lost,  5  to  15. 

6  The  next  motion  is  to  make  the  same  amendments, 
^     except  the  period  of  time  is  30  years,  and  after  that  we 

will  go  to  35.   Are  you  ready?  All  those  in  favor  of  the 
•^^     same  amendment  V7ith  a  limitation  of  30  years  please  signify 
^^     by  a  show  of  hands.   Contrary? 
1^  The  motion  is  lost,  7  to  13. 

^^  The  same  motion,  with  a  period  of  35  years. 

15     All  those  in  favor  of  the  limitation  V7ith  a  period  of  35 

years  signify  by  a  show  of  hands.   Contrary? 
1'''  All  right,  the  motion  is  lost,  8  to  12. 

18  MR.  CLAGETT:   Let's  try  40. 

19  THE  CHAIRMAN:   All  right,  all  those  in  favor 
of  the  same  motion,  with  a  limitation  of  40  years,  please 
signify  by  a  show  of  hands.   Contrary? 
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That  motion  carries,  11  to  9. 

MR.  CASE:   Wait  a  minute.   We've  got  two  votes. 

THE  CHAIRMAN:   I'm  sorry,  that's  right, 

DR.  BARD:   We  don't  know  hov7  they  would  vote 
on  that.   They  just  want  25. 

MR.  CASE:   I  would  say  they  vote  the  same  way. 

DR.  BARD:   I  don't  think  so. 

DR.  BURDETTE:   May  I  say  that  I  would  change 
my  vote  --  we've  had  no  debate  on  this.   I  voted  for  it 
only  because  I  understood  Mr.  Case  to  say  that  40  years 
is  quite  enough.   I  realize  he  moderated  it  somewhat, 
enough  is  enough.   Does  he  fear  that  it  might  be  70  years, 
with  another  30,  40  years? 

MR.  CASE:   I  said,  frankly,  that  I  thought,  as 
of  now,  presently,  40  years  would  not  unduly  hamstring  the 
General  Assembly  in  any  program  that  V7e  now  visualize,  but 
if  V7e  are  writing  a  document  for  a  number  of  years  without 
amendment,  I  think  it  is  a  wrong  thing  to  do. 

DR.  BURDETTE:   I'm  inclined  to  vote  against  the 
limitation. 

THE  CHAIRMAN:   I  think  the  agreement  we  had  with 
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Mr.  Smith  and  Dr.  Jenkins  V7as  that  they  would  be  counted 
as  voting  no  on  any  limitation  of  time.   They  did  not  have 
unanimous  consent  to  counting  their  vote  on  Mr.  Sykes'  . 

4  motion,  for  instance,  to  put  in  a  positive  prohibition. 

5  So  that,  I  think  we  would  have  to  count  them  as  voting 

6  against  each  one  of  these  time  limits. 

Now,  that  being  the  case,  I'm  not  certain  where 

8  we  are  on  the  last  vote  and  I  V7ill  take  it  over  again. 

9  All  those  in  favor  of  a  limitation  of  40  years  please 

10  indicate  by  a  shov;  of  hands.   On  this  vote,  I  will  count 

11  Dr.  Jenkins  and  Mr.  Smith  as  being  opposed.   Contrary? 

The  motion  is  lost,  10  to  12. 

13  Now,  Mr.  Sykes? 

14  MR.  SYKES:   Yes,  sir.   I  move  that  the  last 

15  sentence  of  proposed  Article  III,  Section  34  be  amended 

16  to  require  before  the  Legislature  may  pass  an  act  comtem- 

17  plated  by  that  section,  the  act  must  be  approved  by  two- 

18  thirds  of  the  total  membership  of  each  house  of  the 

19  •    Legislature. 

20  MRS.  FREEDLANDER:   I  second  it,  Mr.  Chairman. 

21  MR.  MILLER:   IVo- thirds  or  three~f if ths? 
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1  MR.  SYKES:   This  is  two-thirds.   I  think  this 

2  is  as  important  as  the  veto. 

THE  CHAIRMAN:  1  take  it,  without  having  the 

precise  language,  you  v7ould  add  after  the  word  purpose 
5     and  before  the  period,  in  Line  20,  a  phrase  such  as  passed 
by  the  yea  and  nay  votes  of  two-thirds  of  the  elected 
members  of  both  houses? 

8  MR.  SYKES:   Yes,  sir. 

9  THE  CHAIRMAN:   Is  there  a  second? 

10  MRS.  FREEDLANDER:   I  second  it. 

11  THE  CHAIRMAN:   Mr.Mindel? 

12  MR.  MINDEL:   Mr.  Chairman,  I  think  I  asked 

13  Mr.  Case  that  question  earlier,  and  I  don't  know  how 

14-     responsive  you  were,  Dick.   Would  that  affect  the  financing 

15  insofar  as  the  State  is  concerned  and,  also,  do  any  other 

16  States  have  an  extraordinary  vote  required  to  pledge  the 

17  credit? 

18  MR.  CASE:   No.   As  far  as  I  know,  there  is 

19  another  --  I  hate  to  mention  this  because  Mr.  Sykes  v/ill 

20  put  this  into  a  motion,  too  -- 

MR.  SYKES:   I  accept  it. 
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1  MR.  CASE:   There  is  another  kind  of  safeguard 

2  which  is  used  in  some  States,  as  far  as  this  kind  of  thing 

3  is  concerned,  but  which  would  be  totally  inappropriate 

4  and  everybody  that  we  have  talked  to,  including  Mr. Gardner 
6  of  Alex,  Brown,  and  other  representatives,  as  you  recall, 

6  Charlie,  you  were  there  -- 

7  MR.  MXNDEL:   Yes,  sir. 

8  MR.  CASE:   --  and  also  Moody's  Investment 

9  Service,  as  to  require  a  State-wide  vote,  that  is  to  say, 

10  a  referendum;  but  that  is  the  only  voting  type  limitation 

11  that  I  am  av;are  of,  as  an  additional  safeguard,  in  this 

12  connection. 

13  I  knov7  of  no  similar  provision  in  a  State 

14  Constitution,  and  I  have  looked  at  quite  a  few,  dealing 

15  with  granting  of  credit, that  a  two-thirds  vote  similar 

16  to  this  is  required. 

17  It  is  a  nev7  thought,  very  frankly,  because  I 

18  haven't  ever  seen  it  before. 

19  MR.  SYKES:   1  think  Charlie  Mindel  ought  to 

20  be  proud  of  himself  for  having  thought  of  it. 

21  MR.  BROOKS:   I  might  say  that  in  some  States, 
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Delaware,  for  example,  a  three-fourths  vote  is  required 
for  a  debt.   There  are  some  States  that  require  a  referen- 
5     dum  on  one  issue.   However,  there  are  more  detailed  pro- 
^     cedures  regarding  particular  debts  in  various  States  than 
5     there  are  here.   So,  there  are  some. 

^  MR.  SYKES:   My  limitation  was  only  V7ith  regard 

^  to  credit,  with  regard  to  the  State. 

8  THE  CHAIRI-IAN:   Let  me  ask  you  if  you  are 

^     intending  your  motion  as  I  have  phrased  it  also  as  to  a 
gift  of  asset? 
^^  ,  MR.  SYKES:   Yes. 

^^  THE  CHAIRMA.N:   So  that  a  gift  to  Hopkins   to  aid 

1^     it  would  require  a  two-thirds  vote? 
1"^  MR.  SYKES:   Yes,  sir. 

15  THE  CHAIRMAN:   Mr.  Case,  I  would  like  to  ask 

1^     you  whether  this  v^ould  in  your  opinion  pose  perhaps  almost 
1''^     impossible  problems  in  connection  V7ith  the  budget? 
18     Doesn't  the  budget  sometimes  contain  these  outright  grants 
1^     to  non-State  agencies? 

MR.  CASE:   I  think  where  you  have  --  you  mean  a 
straight  gift  of  cash? 
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1  THE  CHAIRMAN:   Yes,  as  in  the  Hopkins  case 

2  itself.   It  v;ould  go  through  the  budget,  v7ould  it  not? 

3  MR.  CASE:   It  would  have  to,  because  --  it 
4r  would  be  in  the  supplemental  --  I'm  corrected  on  that. 

5  It  would  be  a  supplemental  appropriation. 

6  THE  CHAIRMAN:   You  mean  it  would  be  a  supple- 

7  mental  appropriation  bill,  if  it  was  a  Hopkins  situation, 

8  where  it  was  derived  from  a  specific  bond  issue;  but  I'm 

9  not  thinking  of  that,  Dick. 

10  Take  a  regular  grant  of  money  to  Hopkins  in 

11  exchange  for  senatorial  scholarships. 

12  MR.  CASE:   That's  in  the  budget. 

13  THE  CHAIRMAN:   That  is  a  budget  item  and  that 

14  is  a  gift. 

15  MR.  CASE:   That's  right. 

16  THE  CHAIRMAN:   Would  that  not  pose  a  problem 
IV  with  respect  to  passage  of  the  budget? 

18  MR.  MILLER:    Is  this  a  gift  or  a  purchase? 

19  THE  CHAIRMAN:   I  don't  know.   You  could  debate 

20  that  at  length,  but  there  are  other  illustrations,  I  am 

21  sure.   I  am  quite  sure  that  the  budget  contains  items 
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1  V7hich  are  pure  gifts,  but  for  a  public  purpose. 

2  MR.  SYKES:   Mr.  Chairman,  I  can  see  a  distinc- 

3  tion.   Assets  are  like  the  creation  of  present  indebted- 

4  ness,  in  a  sense.   The  same  problems  really  don't  concern 

5  me  there  as  concern  me  in  the  case  of  credit,  and  if  it 

6  is  agreeable  to  the  seconder  of  the  motion,  I  v7ould  amend 

7  the  motion  to  make  it  provide  only  to  an  act  of  the 
B  General  Assembly  extending  the  credit  of  the  State. 
9  THE  CHAIRMAN:   Giving  or  lending  credit? 

10  MR.  SYKES:  Giving  or  lending  credit. 

11  THE  CHAIRMAN:   Accepted,  Mrs.  Freedlander? 

12  MRS.  FREEDIJ^NDER:   Yes,  seconded. 

13  THE  CHAIRMAN:   Any  further  discussion? 

14  MR.  MARTINEAU:   I  think  Mr.  Sykes,  V7hen  he  made 

15  his  motion,  said  two-thirds  because  tv^o-thirds  is  what  is 

16  required  for  a  -- 

17  THE  CHAIRMAN:   I  v;ould  suggest,  in  order  to 

18  avoid  getting  into  a  long  discussion  as  to  whether  it  shoul[:l 

19  be  two-thirds  or  three-fifths,  since  it  has  already  been 

20  decided  that  after  we  have  moved  further  along  we  will 

21  reconsider  all  of  these  extraordinary  votes,  may  we  conside 
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this  vote  without  feeling  that  it  is  binding  necessarily 
as  to  whether  ultimately  it  is  two-thirds  or  three-fifths 
and  consider  it  just  as  an  extraordinary  vote.   Any  further 
discussion?  Mr.  Sayre? 

MR.  SAYRE:   I  v7ould  like  to  ask  Mr.  Case  v/hat 
the  problem  would  be  if  you  simply  constitutionally  requireld 
at  least  three  days  prior  to  the  action  of  each  house  on 
giving  or  loaning  credit,  a  full  and  clear  current  state- 
ment in  this  respect,  so  that  the  body  v7ould  knovz  what  the 
situation  is? 

MR.  CASE:   I  think  that  would  be  a  litigation 
breeder  because  who  v7ould  know  really  what  a  full  and 
complete  statement  vzas,  and  you  v7ould  have  to  be  able  to 
certify  that  this  was  a  full  and  complete  statement  and 
your  transcript  of  supporting  documents  of  your  bond  issue, 
and  I  think  every  --  you  know,  there  is  a  great  penchant 
of  bond  attorneys  and  that  is  to  say  no,  unless  convinced 
without  any  question  that  you  can  say  yes. 

So,  every  statement  that  came  up,  might  be 
rejected  and  you  might  have  a  declaration  by  the  court  that 
it  would  satisfy  the  Constitution. 
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MR.  SAYRE:   You  mean  as  to  the  authenticity 
of  the  statement? 
5  MR.  CASE:   No,  of  its  substantive  validity. 

4  MR.  SYRE:   Wouldn't  you  have  a  running  account 

5  of  your  loan  commitment?  Wouldn't  you  have  a  running 

6  account  of  your  credit  commitments,  those  that  finish  and 

7  those  that  still  have  so  many  years  to  run  and  things  of 

8  this  sort? 

9  MR.  CASE:   V7ell,  I  would  assume  that  that  would 

10  be  in  the  books  of  account  of  the  State  Treasury,  yes. 

11  MR.  SAYRE:   An  accurate  summary  would  not  be 

12  sufficient,  so  that  when  I  take  a  vote,  I  see  hov;  much 

13  we've  extended  our  credit?   You  see  what  I'm  saying? 

14  MR.  CASE:   I  see  what  you  are  saying,  but  I'm 

15  wondering  whether  it's  quite  germane  to  the  point  that 

16  we're  here  confronted  with. 

17  MR.  SAYRE:   I'm  raising  that  again  as  a  possi- 

18  bility  of  just  always  enabling  the  body  to  know  its  posi- 

19  tion  prior  to  a  vote,  and  that  that  is  all  that  is  needed. 

20  THE  CHAIRMAN:   Well,  you  are  suggesting  it, 

21  I  take  it,  as  an  alternative  to  the  motion? 


f 


Court   Reporter$ 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  tquilablf  Building 
Baltimore  2,  Mar)'land 


Lttington   9.6>0 


183 


1 
2 

3 

4 

5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


MR.  SAY RE:   That's  right. 

MR.  MILLER:   I  think,  Mr.  Chairman,  his  idea 
is  excellent.   There  ought  to  be  something  somewhere, 
where  the  people  as  well  as  the  Legislature  know  how  much 
we  are  obligated  for,  but  I  don't  think  it  would  apply 
right  here.   We  might  have  some  provision  somewhere  else 
that  requires  the  accounts  to  be  kept  and  made  available, 
but  in  this  particular  section,  I  don't  think  --  and  I 
would  like  to  ask  the  Chairman  if  this  is  done,  it  would 
certainly,  if  anything,  make  it  easier  to  sell  the  bonds 
than  othervvrise,  once  you  have  -- 

MR.  CASE:   Maybe  1  can  answer  it  in  this  way. 
Congressman.   In  anticipating  the  next  meeting,  v/hen  I 
will  also  have  another  report  on  the  budget,  this  will 
require  that  the  Governor  send  dov7n  a  complete  statement 
of  the  position  of  the  State  as  part  of  the  budget  bill, 
and  I  think  this  v7ould  satisfy  what  you  are  talking  about. 

THE  CHAIRMAN:   Dr.  Burdette? 

DR.  BURDETTE:   As  one  of  us  who  has  had  great 
reservations  about  extending  the  credit  of  the  State  to 
individuals,  associations  and  corporations  outside  the 
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immediate  entity  of  the  State  Government,  and  yet  one 
much  concerned,  too,  that  in  this  modern  society  we  simply 

5  must  move  forward,  I  want  to  say  that  I  think  this  require- 
4  ment  for  an  extraordinary  majority  v/ould  meet  much  of  the 

legitimate  objections  we  raised  because,  to  get  an 

6  extraordinary  majority,  some  word  would  have  to  go  out 

7  in  the  Legislature  that  you  fellows  have  to  turn  out, 

8  if  you  believe  in  it,  and,  as  a  consequence,  there  would 

9  be  a  more  widespread  discussion  of  the  merits  of  this 

10  extended  credit. 

11  I  gather  from  the  fact  that  there  have  been  no 

12  statements  to  contrary,  that  after  it  had  passed  the 

13  Legislature,  there  would  be  no  difficulty  at  all  in  the 
14-  financing.   I  certainly  cannot  conceive  that  it  would  hurt. 

15  Therefore,  I  want  to  say  I  endorse  this  and  it  makes  me 

16  feel  very  much  better  about  extending  credit  beyond  the 

17  affairs  of  the  State. 

18  THE  CHAIRMAN:   Any  further  discussion?   Are  you 

19  ready  for  the  question?   The  Chair  wants  to  state  his 

20  position. 

21  Here  again  I  am  troubled  by  the  same  thing 
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1  most  of  you  are  troubled  by,  but  I  feel  there  has  got 

2  to  be  some  kind  of  limitation  on  what  otherwise  would 

3  be  the  unlimited  extension  of  credit.   This  is  just  a 

4  device,  and  I  am  not  sure  it  is  the  best  device,  but  I 

5  think  it  is  perhaps  at  least  some  sort  of  restriction. 

6  I  therefore  vote  for  the  motion,  although  I 

7  must  confess  that  I  see  the  possibility  that  bond  counsel 

8  and  other  mere  lawyers  will  have  a  heyday  in  determining 

9  in  some  situations  whether  the  bill  is  one  extending  the 

10  credit  and  hence,  whether  it  was  passed  by  the  requisite 

11  majority. 

12  Are  you  ready  for  the  question? 

13  MR.  CASE:   It  is  going  to  foul  us  all  up,  no 

14  doubt  about  that. 

15  THE  CHAIR^L\N:   All  those  in  favor  of  the 

16  amendment  --  let  me  state  the  substance  of  the  amendment 

17  and  not  the  exact  language.   The  substance  of  the  amend- 

18  ment  is  that  the  last  sentence  will  be  so  phrased  that 

19  the  credit  of  the  State  shall  not  be  given  or  loaned 

20  unless  the  act  of  the  General  Assembly  authorizing  it 

21  is  passed  by  an  extraordinary  majority,  either  two-thirds 
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1  or  three-fifths.   The  assets  of  the  State  may  be  given 

2  or  loaned  for  a  public  purpose  by  an  act  of  the  General 

3  Assembly  passed  by  a  simple  majority. 

4  A  vote  aye  is  a  vote  in  favor  of  the  additional 

5  limitation  on  a  gift  or  loan  of  credit.   All  those  in 

6  favor  of  the  limitation  please  signify  by  a  show  of  hands. 

7  Contrary? 

8  The  motion  is  carried,  15  to  5.   Any  further 

9  discussion  of  that  sentence? 

10  MR.  CLAGETT:   V/ould  you  read  it  once  again? 

11  THE  CHAIRMAN:   I  can't  give  you  the  exact 

12  phraseology. 

15  MR.  CASE:   We're  going  to  split  that  asset  or 

14  credit  into  a  second  section,  Mr.  Chairman,  on  style  and 

15  we  will  have  one  sentence  on  asset  which  V7ill  not  have 

16  the  extraordinary  vote  and  one  on  credit  v/hich  will  have. 

17  THE  CHAIRMAN:   Any  further  discussion  on  this 

18  question?   Mr.  Brooks? 

19  MR.  BROOKS:   Three  things.   First,  I  would  like 

20  to  make  an  observation  that  since  the  discussion  of  the 

21  I   first  sentence,  I  have  reviewed  the  provisions  in  other 
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1  Constitutions  and,  myself  having  been  somewhat  impressed 

2  by  the  absence  of  such  a  grant  or  recognition  of  a  grant 
5  of  a  State's  ability  to  incur  a  debt  "for  any  public 

4  purpose,"  and  I  am  also  somewhat  impressed  by  the  general 

5  provisions  recognizing  the  ability  of  States  to  incur 
debts  without  explicitly  giving  the  power  in  the  Consti- 

7  tution  for  any  purpose,  and  also  the  many  procedural 

8  requirements,  several  of  vjhich  after  a  specific  proviso 

9  that  nothing  herein  shall  prohibit  the  incurring  of  debts 

10  or  shall  be  considered  to  prohibit  the  incurring  of  debts 

11  for  enumerating  things . 

12  Some  of  the  things  on  their  face  appear  to  be 

13  for  non-public  purposes.   So,  I  think  this  somewhat  could 
14-  be  a  question  as  to  whether  the  provision  of  the  first 

15  sentence  as  it  stands  really  is  a  limitation  only  for  a 

16  public  purpose,  but  be  that  as  it  may,  I  think  it  does 

17  raise  a  question  that  we  should  have  reflected  in  the 

18  record,  as  to  whether  or  not  in  light  of  the  recommendation 

19  of  the  Committee  that  the  old  draft  of  Section  34,  Article 

20  111  of  the  present  Constitution,  found  on  your  Page  A,  to 

21  delete  the  veterans  benefit  provision  from  Line  32,  down 
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1  to  the  end,  provided  further  that  nothing  in  this  section 

2  shall  be  construed  to  prohibit  the  raising  of  funds  for 

3  the  purpose  of  aiding  or  compensating  in  such  manner  or 

4:  way  those  citizens  of  the  State  who  have  served  with  honor 

6  their  Country,  and  so  forth,  not  particularly  favoring 

6  that,  but  because  the  report  itself  did  not  reflect  it, 

7  in  light  of  the  interpretation  given  today  that  the  first 

8  sentence  is  a  limitation  to  be  construed  only  for  a  public 

9  purpose.   I  think  we  might  get  a  comment  from  the  Committee 

10  in  light  of  their  recommending  the  deletion  of  this  pro- 

11  vision,  whether  or  not  they  interpret  this  to  be  an 

12  explicit  denial  of  such  a  provision  under  a  non-public 

13  purpose  doctrine  or  whether  they  would  simply  just  leave 
14^  this  kind  of  provision  to  the  courts  for  construction, 

15  as  to  V7hether  or  not  it  is  a  public  purpose. 

16  MR. CASE:   The  latter. 

17  THE  CHAIRMAN:   There  is  another  question 

18  implicit  in  the  deletion  of  that  same  provision  that  I 

19  think  the  record  ought  to  have  your  comment  on,  Mr.  Case, 

20  and  that  is  the  fact  that  in  the  provision  in  the  existing 

21  Constitution  which  expressly  authorized  a  veterans  bonus, 
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it  also  said  subject  to  referendum. 

Now,  if  the  courts  should  hold  that  a  veterans 
bonus  is  a  public  purpose,  it  could  be  authorized  under 
this  section  without  a  referendum,  which  is  a  departure 
from  the  present  provision.   Has  your  Committee  any  views 
concerning  that? 

MR.  CASE:   No,  sir.   We  think  that,  as  a 
Constitutional  matter,  if  the  Legislature  wants  to  authorize 
a  bond  issue  for  veterans  of  Vietnam,  they  ought  to  be  able 
to  do  so  without  having  to  go  through  a  referendum. 

THE  CHAIRI4AN:   Then  may  I  state  that  the  positioiji 
of  your  Committee  is  that  if  a  veterans  bonus  is  a  public 
purpose  and  so  held  by  the  court,  it  could  be  authorized 
by  the  Legislature  and  it  should  not  be  determined  in  the 
Constitution  whether  such  a  bonus  is  or  is  not  a  public 


purpose. 


MR.  CASE:   That  is  correct. 


THE  CHAIRMAN:   Is  there  any  comment  as  to  that 
matter  particularly?   Mr.  Sykes? 

MR.  SYKES:   Mr.  Chairman,  as  a  practical  matter, 
there  is  additional  reason  why  that  is  very  good  policy 
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and  that  is  one  of  the  reasons  that  bonus  bills  were 
passed  by  one  or  another  Houses  and  merely  enacted,  these 
little  old  bonus  bills  in  the  past,  why  it  became  so 
much  of  a  question  was  in  the  Legislature  it  would  often 
be  said  all  they  are  asking  is  the  right  to  let  the 
people  vote  and  it  can  lead  to  buck-passing,  and  I  think 
once  you  give  the  Legislature  the  responsibility,  you  can 
let  it  exercise  it  in  the  normal  course.   It's  its 
responsibility. 

THE  CHAIRMAN:   Mr.  Brooks? 

MR.  BROOKS:   One  final  question.   In  light  of 
the  interpretation  of  the  first  sentence  and  one  other 
thing  that  might  otherwise  challenge  it,  if  we  do  not 
say  more,  is  if  the  State  should  have  incurred  already 
any  debt  for  a  non-public  purpose  or  if  there  is  no 
determination  at  the  moment  as  to  whether  some  debts 
incurred  are  for  public  purpose,  does  the  Committee  have 
any  particular  position  on  v^hether  or  not,  V7ith-  the 
adoption  of  this  Constitution,  such  debts  v7ould  be 
declared  null  and  void  or  could  be  declared  such  by  the 
courts,  if  found  they  V7ere  not  for  public  purpose,  without 
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1 

recognition  that  any  debts  previously  incurred  v7ould  still 

2 

be  honored? 

3 

MR.  CASE:   That  is  exactly  the  law  today, 

4 

Mr.  Brooks. 

5 

THE  CHAlRK/iN:   What  is? 

6 

■ 

MR.  CASE:   That  there  are  bond  issues  outstand- 

7 

ing  that  are  invalid.   That's  what  he  is  talking  about. 

9 

MR.  BROOKS:   They  would  be  invalid? 

MR.  CASE:   That's  right.   I  hate  to  tell  you 

1 

how  many  bonds  issued  by  Baltimore  City  are  invalid  right 

1 

now. 

\ 

DR.  BURDETTE:   Under  the  present  Constitution, 

13 

you  mean? 

j        14 
15 

MR.  CASE:   That's  right.   You  can't  save  that. 

That's  just  a  goof  on  somebody's  part. 

IS 

MR.  BROOKS:  \<lhat   1   am  really  asking,  though. 

17 

would  there  be  a  change  of  position  in  regard  to  our 

18 

Constitution  with  the  adoption  of  this  provision  vjhich 

19 

we  did  not  have  before,  of  a  single  public  purpose  doctrine, 

20 

whether  the  incurring  of  debts  in  a  procedure  heretofore 

21 

would  be  void  under  an  interpretation  that  the  Constitution 
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1  as  adopted  now  prohibits  them  and  would  cancel  them? 

2  MR.  CASE:   If  I  understand  V7hat  you  are  saying, 
5  John,  if  there  is  a  loan  outstanding  now  which  was  incurred 

4  not  for  public  purpose  and  this  becomes  -- 

5  MR.  BROOKS:   But,  Constitutionally? 

6  MR.  CASE:   But,  Constitutionally,  and  if  this 

7  becomes  the  Constitution,  would  that  automatically  invali- 

8  date  the  existing?   I  think  the  contract  clause  of  the 

9  Federal  Constitution  would  save  those  loans. 

10  THE  CHAIRMAN:   Mr.  Miller? 

11  MR.  MILLER:   I  think  the  Chairman  has  stated 

12  vjhat  I  V7as  thinking.    If  this  new  Constitution  is  adopted, 

13  it  certainly  will  not  be  made  retroactive,  will  it? 

14  THE  CHAIRMAN:   No. 

15  MR.  MILLER:   And  any  court  decision  as  to 

16  something  pre-existing  would  be  based  on  the  former 

17  Constitution  rather  than  the  new  one.   Wouldn't  t-hat^  be 

18  the  law? 

19  THE  CliAIRMAN:   That  is  perhaps  a  little  too 

20  general,  but  I  think  that  is  essentially  correct. 

21  MR.  MILLER:   So,  if  you  change  anything  in  this 
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1 

Constitution,  it  does  not  necessarily  affect  any  past 

2 

history. 

3 

THE  CHAIRMAN:   Not  necessarily. 

4 

MR.  BROOKS:   The  only  question  raised  by  this 

5 

is  the  need  seen  in  at  least  twelve  States  where  similar 

6 

provisions  of  a  different  nature  have  been  introduced  in 

7 

the  Constitution.   They  have  also  had  these  riders  pro- 

8 

tecting  prior  debts.   So,  there  has  been  some  thought  in 

' 

9 

some  States  that  such  clauses  were  necessary. 

10 

THE  CHAIRMAN:   Mr.  Sachs? 

11 

MR.  SACHS:   John,  I  think  you  will  find,  and 

12 

correct  me  if  I'm  wrong,  in  those  situations  they  were 

13 

amendments  to  debt  and  credit  sections  of  existing 

14 

Constitutions  and  not  complete  revisions.   It  seems  to 

15 

me  this  is  going  to  be  a  general,  whether  it's  in  the 

16 

new  Constitution  or  not,  a  general  understanding  in  the 

17 

new  Constitution  as  to  the  previous  practice , across  the 

18 

board,  but  in  those  instances  my  investigation  indicated 

19 

it  was  only  where  they  focused  on  this  section  in  the 

20 

other  Constitutions  and  felt  they  had  to  make  some  special 

21 

provision  because  it  V7^s  the  only  problem  that  V7as  being 
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12 


21 


1  treated. 

2  MR.  CLAGETT:   I  think  that  pretty  well  covers 

3  it,  Mr.  Chairman,  except  I  think  it  should  be  more  specific 
^  in  a  schedule,  in  the  Constitution. 

5  THE  CHAIRMAN:   We  talked  about  a  saving  pro- 

6  vision  in  the  Constitution  and  no  one  has  undertaken  to 

7  draft  it.   Any  further  discussion  of  this  section? 

8  Mr.  Sayre? 

9  MR.  SAYRE:   I  would  move  this  motion  to  submit 
1^  for  consideration,  to  be  reported  back  at  the  next  meeting, 
11  something  to  the  effect,  and  I'm  going  to  borrow  bodily 

from  the  Alaskan  Constitution,  the  proceeds  of  any  State 

13  tax  or  license  shall  not  be  dedicated  to  any  special 

14  purpose  except  when  required  by  the  Federal  Government 

15  for  State  participation  in  a  Federal  program.   This  pro- 

16  vision  shall  not  prohibit  any  programs  existing  from  the 
IV  date  of  ratification  on  the  people  of  Maryland,  and  we 
10  could  add  to  that,  if  it  is  a  problem,  any  existing 

19  assets  or  credit  given  contrary  to  the  provisions  of  this 

20  Constitution  otherwise  proper  and  legal  shall  be  honored 
to  the  date  of  their  termination. 
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1  THE  CHAIRMAN:   Does  anyone  second  the  motion? 

2  Is  there  a  second?   Apparently  not,  Mr.  Sayre.   Well,  let's 

3  take  a  break  for  a  few  moments  for  the  reporter  to  change 

4  the  tape. 

5  (At  this  point  there  was  a  short  recess.) 

6  THE  CHAIRMAN:   We  are  now  ready  to  go  ahead 

7  with  the  first  consideration  on  the  fourth  report  of  the 

8  Committee  on  the  judiciary  department.   This  is  the  report 

9  you  received  a  few  days  ago,  dated  September  12,  1966, 

10  fourth  report.   Is  there  anyone  v7ho  doesn't  have  a  copy? 

11  MRS.  FREEDLANDER:   Mr.  Chairman,  I  move  its 

12  adoption  by  acclamation. 

13  THE  CHAIRMAN:   No,  I  have  some  objections. 

14  I  have  suggested  to  the  Chairman  of  the  Committee  that 

15  since  you  have  had  the  third  report,  of  which  this  is 

16  essentially  a  copy,  for  more  than  a  month  and  everyone 

17  has  read  it  and  studied  it  closely  and  since  you  have 

18  had  the  benefit  of  the  general  presentation  made  by  the 

19  Chairman  of  the  Committee  at  the  last  meeting  of  the 

20  Commission,  it  should  not  be  necessary  this  time  to  have 

21  the  preliminary  or  general  background  presentation  at  all 
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and,  in  addition,  I  have  suggested  to  the  Chairman  that 
he  assume  you  have  read  and  understand  the  background  and 
the  comments  and  that,  in  the  absence  of  questions,  he 
will  hold  his  presentation  of  each  section  to  a  minimum. 

We  have  already  been  through  a  substantial 
part  of  this  Article.   One  question  arising  at  the  very 
beginning  which  must  be  resolved  at  some  point,  and  it 
has  nov7  been  debated  so  long  and  extensively  by  the 
Committee  and  again  by  the  Commission,  that  I  think  we 
should  resolve  it  and  resolve  it  nov;  at  the  very  outset 
and  without  any  great  debate. 

I  refer  to  Section  1,  at  Page  10.   At  the  last 
meeting  of  the  Commission  a  motion  to  approve  this  section 
was   tabled.   I  will  entertain  a  motion  to  remove  that 
motion  from  the  table  and  act  on  it  today,  and  the  question 
related  to  the  nomenclature,  the  names  of  the  courts,  the 
Supreme  Court,  the  Appellate  Court  and  the  Superior  Court 
and  the  District  Court. 

MR.  GENTRY:   I  so  move. 

GOVERNOR  LANE:   I  second  it. 

THE  CHAIRl^LA.N:   V7e  now  have  a  motion  before  us 
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1 

to  remove  from  the  table  the  motion  to  approve  Section  1. 

2 

Are  you  ready  for  the  question?   All  those  in  favor  of 

3 

the  motion  please  signify  by  saying  aye.   Contrary,  no. 

4 

The  ayes  have  it. 

5 

The  motion  nov7  before  you  is  a  motion  to 

6 

approve  Section  1,  the  judicial  power  of  the  State  is 

n 

vested  exclusively  in  a  unified  judicial  system  composed 

8 

of  the  Supreme  Court,  the  Appellate  Court,  the  Superior 

1 

9 

Court  and  the  District  Court. 

10 

Mr.  Martineau,  any  comments? 

11 

MR.  MARTINEAU:   Mr.  Chairman,  perhaps  this  is 

12 

the  best  thing  to  do  on  this  particular  section.   I  thought 

13 

we  would  proceed  as  we  did  with  the  other  sections  and 

» 

14 

that  would  be  to  have  them  approved,  unless  someone  makes 

1 

15 

a  motion  to  change  them. 

1 

16 

THE  CHAIRMAN:   V7e  couldn't  do  that  in  this 

1 

17 

instance  because  of  the  procedure.   V7e  nov7  have  it  before 

18 

us  on  a  motion. 

19 

MR.  MARTINEAU:   I  would  only  say,  as  I  said 

20 

last  time,  and  I  must  say  that  the  Chairman  instructed  me 

21 

to  be  brief  and  to  try  to  move  along  and  I  personally  think 

, 

, 
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that  the  problem  is  not  with  each  Chairman's  explanation, 
but  the  long-winded  debate;  but,  as  has  been  said  to  you, 
these  names  have  been  debated  back  and  forth  time  and  time 
again,  have  been  considered  with  the  State  Bar  Committee 
and  with  the  Committee  of  the  Judicial  Conference  and 
these  are  the  names  which  by  far  have  von  the  approval 
of  a  great  majority  of  the  people  who  have  considered  this. 

For  this  reason,  I  would  hope  that  the  names 
would  be  approved  right  now  and  we  could  move  on  to  more 
substantial  matters. 

THE  CHAIiy^IAN:   Is  there  any  further  discussion? 
Are  we  ready  for  the  question?   The  question  arises  on  the 
approval  of  Section  1,  which  means  essentially  approval 
of  the  names  of  the  four  courts.   All  those  in  favor  signifjy 
by  saying  aye.   Contrary,  no.   The  ayes  have  it  and  it  is 
so  ordered. 

Now,  at  the  last  meeting,  we  got  down  --  where 
did  we  get  on  this? 

MR.  MARTINEAU:   Frankly,  Mr.  Chairman,  I  don't 
remember  how  far  we  got.   Somewhere  in  the  selection  of 
judges,  as  I  recall.   Mr.  Chairman,  I  think  one  of  the 
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1  confusing  aspects,  since  the  last  meeting  we  rearranged 

2  the  order  of  Section  9. 

3  THE  CHAIRMAN:   At  the  last  meeting  we  had 

4  gotten  down  to  a  consideration  of  Section  9(c) 1.   I  will 

5  assume  we  have  been  through  Section  8,  and  ask  you  only 

6  to  call  to  our  attention  any  changes  made  in  the  drafts 

7  of  the  first  eight  sections,  if  there  are  any? 

8  MR.  MARTINEAU:   Yes,  there  are.   There  have 

9  been  a  number  of  changes,  but  they  were  all  of  rather 

10  minor  significance,  except  the  change  made  in  Section  7. 

11  Nov;,  that  change  V7as  made  at  the  direction  of 

12  an  8  to  7  vote  of  this  Commission  and  the  -- 

13  THE  CHAim-lAN:   Let's  get  each  of  the  other 

14  changes.   You  say  they  are  minor,  but  can  you  flag  them 

15  quickly,  if  you  have  them? 

16  MR.  MARTINEAU:   I'm  afraid  not  very  quickly." 

17  We  did  a  great  deal  of  redrafting  and  of  simplification 

18  of  language.   I  don't  believe  there  is  any  change  in  any 

19  manner  of  substance,  but  we  did  cut  dov7n  the  entire  Article 

20  from  eleven  pages  to  nine  pages  and,  of  course,  involved 

21  in  that  was  the  rearrangement  of  language  and  the  deletion 
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1  of  a  lot  of  language. 

2  We  attempted  not  to  change  any  substance. 

3  I  don't  think  we  did.   So,  I  cannot  very  well  go  through 

4  and  specify  any  specific  changes  that  were  made.   The  only 

5  change  in  substance  was  in  Section  7,  vjhich  was  done  at 

6  the  -- 

7  MRS.  FREEDLANDER:   What  page  is  that? 

8  MR.  MARTINEAU:   Page  30.   We  might  as  well  do 

9  this  with  the  --  well,  let's  start  on  Page  30. 

10  THE  CHAIRMAN:   Go  ahead. 

11  MR.  MARTINEAU:   Section  7,  as  you  will  recall, 

12  in  the  report  of  August  20th,  provided  that  with  respect 

13  to  Rules  of  the  Court,  determining  practice  and  procedure, 

14  the  discipline  and  admission  of  persons  to  practice  before 
16  the  courts,  that  in  the  event  of  any  conflict  between  a 

16  rule  and  any  provision  or  any  act  of  the  General  Assembly, 

17  the  rule,  if  enacted  subsequent  to  the  act  of  the  General 

18  Assembly,  would  be  paramount. 

19  Then  v/e  provided  that  the  administration  of  the 

20  Courts  of  the  State  would  be  governed  by  a  rule  and  that 

21  the  Le9:islature  vjould  have  no  control  over  it.   This  vjas 
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1  sent  back  to  us  by  the  8  to  7  vote,  with  the  direction 

2  to  redraft  it  and  provide  that  the  Supreme  Court  and  the 

3  General  Assembly  would  have  concurrent  power  on  all  matters 
4:  contained  in  those  three  different  items,  that  is,  the 

5  practice  and  procedure,  the  admission  and  discipline  of 

6  members  of  the  Bar  and  the  administration  of  the  courts. 

7  We  were  instructed  to  provide  that  in  any  case 

8  of  a  conflict  between  a  rule  of  court  and  an  act  of  the 

9  General  Assembly,  that  the  act  of  the  General  Assembly 

10  would  be  paramount. 

11  Now,  as  you  can  see,  the  first  Section  7,  as 

12  v/e  have  in  the  report  on  Page  30,  and  running  over  to  31, 

13  is  drafted  in  accordance  with  the  8  to  7  vote.   The  Com- 
1^  mittee,  hov7ever,  in  considering  this  again  has  proposed 

15  that  the  rule  --  has  proposed  an  alternate  which  is  found 

16  at  the  bottom  of  Page  31,  and  we  provide  there  that  the 
IV  rule  of  the  court  will  be  paramount  in  the  event  there 

18  is  any  conflict  between  an  act  of  the  General  Assembly 

19  and  the  ruling  of  a  court. 

20  Now,  I  think  this  matter  needs  a  little  more 

21  discussion  than  it  had  last  time.   We  have  two  additional 
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items  that  might  be  helpful  to  you.   It  was  asked  previously 
whether  we  had  consulted  with  the  Rules  Committee  concern- 
ing any  possible  conflict  between  the  Legislature  and  the 
Court  of  Appeals  with  respect  to  rules,  and  v;e  had  not  at 
the  time. 

We  have  requested  Judge  John  B.  Gray  who  V7as 
for  many  years  the  Chairman  of  the  Rules  Committee  and 
also  the  Chairman  of  the  Subcommittee  having  liaison  with 
the  General  Assembly.   We  also  have  here  today  a  member 
of  our  Judiciary  Committee  who  is  also  a  member  of  the 
Rules  Committee,  Mr.  Sykes . 

Now,  briefly,  Judge  Gray  wrote  a  letter  to 
Mr.  Eney  giving  his  experience  as  the  Chairman  of  the 
Rules  Committee  and  as  the  Chairman  of  this  liaison  com- 
mittee with  the  General  Assembly.   I  don't  want  to  read 
the  entire  -- 

THE  CHAIRMA.N:   I  think  it  v;ouId  be  simpler  just 
to  read  it. 

MR.  MARTINEAU:   If  you  vzant  me  to  read  it,  I 
will.   This  letter  is  dated  September  15. 

Dear  Mr.  Eney:   Because  I  was  former  Chairman 
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1  of  the  Maryland  Rules  Committee  and  of  its  Subcommittee 

2  having  to  do  with  liaison  between  the  Rules  Committee  and 

3  the  General  Assembly,  I  have  been  asked  to  express  to 
^  your  Commission  my  views  concerning  control  by  the 

5  Legislature  of  the  Maryland  Rules  of  Practice  and  Procedure 

6  As  you  know,  the  present  Maryland  Rules  repre- 
V  sent  a  sustained  effort  extending  over  20  years  to  (a) 
0  improve  the  effective  administration  of  justice  by  authoriz 
9  ing  modern  techniques  to  that  end  and  by  eliminating  from 

10  practice  in  our  courts  obsolete  and  cumbersome  procedures 

11  and  (b)  to  codify  in  a  single  volume  of  Rules  substantially 
all  of  the  procedural  law  of  the  State,  whether  derived 

13  from  prior  rules,  procedural  statutes  scattered  thoughout 

l'^  the  hundred-odd  Articles  of  the  Maryland  Code  or  from 

15  court  interpretation.   This  represents  the  painstaking 

16  work  of  many  persons  and,  I  think,  is  generally  regarded 
IV  by  lawyers  and  judges  as  a  useful  tool  in  the  administration 
IQ  of  justice.  Certainly  it  saves  much  time  in  the  preparation 
19  and  trial  of  litigation. 

Anything  that  tends  to  disrupt  this  system  of 
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However,  even  in  procedural  law,  there  are  borderline 
situations,  questions  of  a  political  nature  or  of  State 
policy  V7hich  make  action  by  elected  representatives 
desirable . 

The  present  Constitution  permits  the  Legislature 
to  modify  the  rules.  Frequent  changes,  particularly  by 
implication,  V7ill  tend  to  disrupt  the  Maryland  Rules  and 
to  again  spread  procedural  law  throughout  the  hundred-odd 
Articles  of  the  Maryland  Code  of  Statutes,  thus  creating 
confusion  and  increasing  the  burden  on  lawyers  and  judges. 
The  Rules  Committee  has  worked  with  the  Legislative  Council 
the  Department  of  Legislative  Reference  and  various  leaders 
of  the  House  and  Senate  to  minimize  interference  with  the 
Rules.  But  it  is  difficult  to  control  individual  drafts- 
men of  legislation  and  to  avoid  the  inclusion  of  procedural 
provisions  in  statutes.  Many  times  this  is  inadvertent 
rather  than  deliberate. 

To  make  the  action  of  the  Court  with  respect 
to  procedural  final  and  subject  only  to  its  own  reviev; 
and  modification  of  the  Maryland  Rules  would  effectually 
solve  the  problem.   Certainly  the  Court,  as  advised  by  the 
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1  experts  on  or  attached  to  the  Rules  Committee,  is  more 

2  competent  to  deal  with  court  procedure  than  is  the  General 

3  Assembly,  especially  in  view  of  pressure  under  which  it 

4  traditionally  works. 

5  Accordingly,  it  is  my  believe  that  the  Court 

6  should  have  the  final  say. 

7  However,  if  your  Commission  concludes  otherwise, 

8  I  have  this  suggestion  to  make.   The  General  Assembly  could 
S  be  prohibited  from  changing  the  Maryland  Rules  by  implica- 

10  tion  or  by  legislation  which  cuts  across  the  rules  without 

11  regard  to  its  impact  and  require  that  any  legislative 

12  amendment  to  the  Rules  set  out  in  detail  the  Rule  or 

13  Section  thereof  intended  to  be  changed. 

14  Nov;,  that  is  Judge  Gray's  letter  and,  of  course, 

15  the  significant  part  of  it  is  the  one  sentence  paragraph 

16  which  says,  accordingly,  it  is  my  believe  that  the  Court 
IV  should  have  the  final  say. 

18  Now,  I  might  also  ask  Mr.  Sykes  of  our  Committee 

19  to  state  his  views  on  this,  which  v^ere  given  to  the  Cora- 

20  mittee  and,  of  course,  considered  by  the  Committee  when 

21  we  decided  to  repropose  the  alternate  contained  on  Page  31. 
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THE  CHAIRMAN:   Before  you  do  that,  I  understand 
that  you  are  moving  the  substitution  of  alternate  7(1) 

3  appearing  on  Pages  31  and  32,  in  lieu  of  Section  7  appear- 

4  ing  on  Pages  30  and  31? 

5  MR.  MARTINEAU:   That  is  correct. 

6  THE  CHAIRMAN:   Is  there  a  second? 
^  MRS.  BOTHE:   I  second  it. 

8  THE  CHAIRMAN:   Mr.  Sykes? 

9  MR.  SYKES:   Mr.  Chairman,  perhaps  I  can  give 

10  the  Committee  the  benefit  of  some  of  the  practical  problems 

11  involved  in  the  working  of  the  Rules  Committee  in  the 

12  Legislature  which  would  be  of  some  help  in  deciding  on 

13  this  question.   One  of  the  reasons  that  we  formed  a  Rules 
14-  Committee  in  the  first  place  was  the  feeling  that  legis- 

15  lative  tinkering  with  procedural  matters  tended  to  be 

16  diffuse  and  intermittent  and  a  reacting  to  political 

17  considerations  and  interests  of  individual  groups  without 

18  a  proper  over-all  viex<7  of  the  complex  procedural  system. 

19  Now,  the  Rules  Committee  and  the  Court  of 

20  Appeals  have  developed  a  sustained,  coherent  body  of  rules 

21  on,  I  think,  as  close  to  a  professional  basis  as  can 


Court  Reporten 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable   Building 
Baltimore  2.   Maryland 


Le<initon   9-6:ri0 


)   I      - 


207 


4 

5 

6 
7 
8 
9 
10 
11 
12 
15 
14 
15 
16 
17 
18 
19 
20 
21 


Possibly  be  adopted.   There  are  certain  problems  that 
are  political  problems,  even  though  they  concern  procedure 
Such  problems,  for  example,  would  involve  what  courts, 
what  locations  of  courts  you  could  bring  an  adoption 
action  in,  what  court  you  could  bring  a  divorce  action 
in  and  the  like.   Even  though  these  matters,  so-called, 
are  venue  or  procedural  matters,  they  can  be  political 
hot  potatoes  and  the  sense  of  the  people  is  important  to 
be  expressed  on  them. 

The  present  Constitutional  provision  gives  the 
Legislature  and  the  Court  of  Appeals  concurrent  power  to 
enact  matters  of  procedure.   The  Rules  Committee  has 
deferred  to  the  Legislature  on  these  matters  involving 
essentially  political  judgment  and  has  worked  very  closely 
with  the  Legislature.   The  Legislature  has  on  at  least  one 
occasion  tried  to  overrule  the  Court  of  Appeals  and  the 
instance  gives  me  precisely  a  good  illustration  of  V7hat 
is  important  not  to  put  the  final  authority  in  the  Legis- 
lature. 

The  Court  of  Appeals  developed  a  uniform 
method  of  taking  appeals  from  administrative  agencies 
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1  that  apply  to  all  administrative  agencies  throughout  the 

2  State.   The  Legislature,  in  response  to  the  demands  of 
one  segment  of  the  plaintiff's  bar  v/orking  in  Workmen's 
Compensation  appeals,  made  a  change  and  provided  for  a 

5  different  method  of  taking  an  appeal.   The  only  result 

6  of  this  was  to  produce  a  lack  of  uniformity  and  to  mar 

7  the  symmetry  of  the  rule. 

8  The  Court  of  Appeals  readopted  its  rule.   Thus, 

9  under  the  concurrent  power,  changing  the  Legislature, 

10  superseding  it.   The  Legislature,  as  I  recall,  changed 

11  back  again  and  the  Court  of  Appeals,  convinced  that  this 

12  was  a  procedural  matter  and  one  on  which  the  Legislature 

13  judgment  was  not  proper  as  a  legislative  judgment,  changed 

14  it  again  and  the  Legislature  finally  acquiesced. 

15  On  the  other  hand,  as  I  said,  the  Court  of 

16  Appeals  has  deferred  to  the  Legislature  and  incorporated 

17  certain  statutes  in  the  Rules. 

18  Now,  I  think  that  what  the  proposed  draft  of 

19  the  Committee  tries  to  do  is  to  preserve  the  values 

20  involved  in  the  system  in  the  past  and  to  give  to  the 

21  Court  and  to  the  Legislature  there  an  appropriate  and  most 
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1  expert  functions  in  the  formulation  of  matters  of  procedure 

2  We  felt  that  to  put  the  power  exclusively  in  the  Rules  is 

3  undemocratic,  that  the  Legislature  should  have  a  say. 

4  The  Legislature  should  be  entitled  to  enact  a  lav7  regard- 
ing Rules  and  that  that  enactment  would  require  the  Court 
of  Appeals  to  look  at  it  and  to  determine  v/hether  or  not 
to  change  it,  to  determine  it  expressly. 

8  If  the  Court  of  Appeals  changed  it  expressly 

9  and  the  Legislature  declined,  you  could  theoretically  have 

10  a  merry-go-round,  and  it  has  never  happened.   I  think, 

11  theoretically,  judged  by  the  fruits  of  the  past,  it  is  a 

12  perfectly  satisfactory  situation  and  the  danger  of  allov7- 

13  ing  the  Legislature  final  word  in  these  procedural  matters 
14-  is  a  very  serious  danger  of  askewing  the  procedural  system 

15  and  of  taking  away  the  benefits  of  a  system  which  has 

16  worked  well  for  over  twenty  years. 

17  THE  CHAIRMAN:   Any  further  discussion  and 

18  comment?   I  would  like  to  make  one  comment.   I  V7as  a  member 

19  of  the  Rules  Committee  for  the  first  thirteen  years  of  its 

20  existence  and  I  would  emphasize  everything  that  Mr.  Sykes 

21  has  said  to  you  concerning  the  necessity  really  of  having 
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the  question  resolved  in  the  final  analysis  by  the  Rules 
Committee. 

It  is  not  merely  a  matter  of  destroying  the 
symmetry  of  the  rule,  but  quite  often  these  hotshot 
amendments  that  come  in  the  Legislature  are  introduced 
by  a  lawyer-legislator  v7ho  has  been  annoyed  or  aggrieved 
by  the  operation  of  a  particular  rule  in  a  given  instance 
and  he  makes  an  amendment  which  covers  that  particular 
situation,  but  doesn't  fit  in  with  the  whole  pattern  at 
all. 

The  Rules  Comjnittee  has  been  able  to  operate 
for  the  entire  period  of  its  existence  since  1946,  by  a 
cooperation  with  the  Legislature,  largely  due  to  the 
personality  of  the  people  who  have  from  time  to  time  been 
Chairman  of  the  Rules  Committee.   It  seems  to  me  that  in 
this  area  particularly,  of  practice  and  procedure  in 
administration  of  courts,  it  is  essential  that  the  Court 
have  the  final  say  as  to  what  the  procedure  should  be. 

Mr.  Sayre? 

MR.  SAYRE:   I  guess  my  orientation  comes  from 
the  Legislature,  so  I'm  just  going  to  raise  a  question. 
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1  If  we  allow  the  judiciary  to  have  the  final  say,  that  is 

2  really  not  much  different  than  saying  the  Governor  shall 
5  have  the  final  say  in  some  things,  when  we're  talking 

4  about  divisions  of  government.   I  take  it,  when  you  have 

5  an  extraordinary  vote  that  would  be  required  to  overrule 

6  the  judiciary,  wouldn't  that  be  a  sufficient  safeguard, 

7  where  we  have  generally  contacts  and  discussions  in  the 

8  Legislature,  from  your  experience? 

9  THE  CHAIRMAN:   I  wouldn't  say  so,  Mr.  Sayre, 

10  because  I  think  the  situation  that  you  have,  as  a  practical 

11  matter,  is  that  quite  often  the  Legislature  passes  a  bill 

12  which  either  necessarily  or  because  it  is  convenient,  it 

13  includes  some  procedural  aspects.   I  do  not  think  that 

14  power  should  be  taken  away. 

15  You  have  the  uniform  laws,  for  instance,  that 

16  it  is  desirable  to  permit  the  Legislature  to  enact  those 

17  provisions,  but  when  it  comes  to  a  clear  conflict  between 

18  the  Courts  and  the  Legislature  as  to  which  control  in  this 

19  narrow  area,  and  we're  not  here  talking  about  substantive 

20  rules,  we're  talking  practice  and  procedure,  hov;  long  you 

21  shall  have  to  file  an  answer  or  in  v;hat  form  your  answer 
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1  shall  be,  whether  the  paper  shall  be  eight  and  a  half  by 

2  eleven  or  eight  and  a  half  by  thirteen,  whether  the  margin 

3  should  be  an  inch  and  a  half  or  an  inch  and  three-quarters, 

4  and  whether  you  can  serve  a  subpoena  by  mail  or  by  the 

5  sheriff,  a  multitude  of  details  that  are  purely  procedural; 

6  it  seems  to  me  that  if  the  courts  are  to  be  able  to  functiob 

7  effectively  as  the  third  arm  of  government,  they  must  have 

8  the  power  to  control  these  details  and,  in  the  event  of 

9  a  conflict  with  the  Legislature,  the  judiciary  should 

10  control. 

11  MR.  SAYRE:   How  do  you  make  a  distinction 

12  between  that  which  is  procedural  and  which  is  substantive? 
15  THE  CHAIRMAN:   This  is  a  knotty  problem  and  I 

14  could  only  answer  you  by  saying  that  the  distinction  has 

15  been  made  heretofore  by  the  Rules  Committee  bending  over 

16  backwards  and,  in  case  of  doubt,  resolved  the  question 

17  in  favor  of  acknowledging  the  right  of  the  Legislature. 

18  In  other  v/ords ,  if  it  is  doubtful  whether  it  is  solely 

19  procedural  and  is  perhaps  substantive,  they  have  deferred 

20  to  the  Legislature. 

21  Then  in  some  instances,  and  I'm  sure  Mr.  Sykes 
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can  state  in  recent  instances,  the  Rules  Committee, 
rather  than  act,  has  asked  the  Legislature  to  act,  haven't 


you? 


MR.  SYKES:   Yes. 


MR.  SAYRE:   By  doing  that,  weren't  you  giving 
the  pov7er  to  the  judiciary  to  let  the  Legislature  determine 
it? 

THE  CHAIRMAN:   Yes,  but  on  the  substantive 
law,  it  divides  whether  that  is  what  the  Legislature 
intended. 

MRS.  BOTHE:   I'm  on  the  Committee  and  perhaps 
I  should  have  brought  this  up  in  one  of  our  meetings, 
but  I  notice  on  reading  the  proposed  alternate  draft, 
the  language  that  is  now  used  in  Article  III,  Section 
18(a),  on  the  rule-making  pov7er,  has  been  deleted  and  that 
is  the  language  that  says  that  the  rule  shall  have  the 
force  of  law  until  rescinded,  changed  or  modified,  et  ceter 

There  is  nothing  in  this  proposal  that  gives 
the  rules  the  force  of  law  and  I  don't  recall  discussing 
this  in  the  Committee,  as  to  whether  it  was  necessary  to 
perpetuate  that  principle  in  the  Constitution;  but  it  is 
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1  so  frequently  cited  by  attorneys  who  say,  if  it's  a  rule, 

2  it's  the  same  thing  as  anything  in  the  statute  book,  and 

3  I'm  wondering  if  we  ought  not  make  some  provision  in 
4:  Section  7  V7hich  carries  through  that  thought? 

5  THE  CHAIRMAN:   Mrs.  Bothe,  can  V7e  come  to  that 

6  separately?   That  is  not  the  present  section  which  is 

7  covered  by  this  motion,   V7e  will  take  that  up  later. 

8  MRS.  BOTHE:   As  a  Member  of  the  Committee,  I'm 

9  all  for  the  alternate,  for  the  reasons  stated  elsewhere. 

10  THE  CHAIRMAN:   Dr.  Burdette? 

11  DR.  BURDETTE:   This  type  of  non-substantive 

12  or  procedural  rules  includes  such  matters  as  V7hen  the 

13  Court  sits,  what  vacations  are  and  so  on? 

14  THE  CHAIRMAN:   Yes.   That  goes  a  little  further. 

15  We  consider  that  in  administrative  matters. 

16  DR.  BURDETTE:   That  is  not  a  part  of  the  subject 

17  we  are  discussing  now? 

18  THE  CHAIRMAN:   Yes,  it  is,  but  it  is  under  the 

19  third  classification  in  Rule  7,  governing  administration 

20  of  the  courts,  officers  of  the  judicial  department  and  so 

21  forth. 
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DR.  BURDETTE:   But  in  the  area  vje  are  now 
discussing? 

THE  CHAIRMAN:   Yes,  it  is. 

DR.  BURDETTE:   I  would  like  to  say,  if  I  may, 
that  I  certainly  endorse  in  either  draft  --  instead  of 
being  in  the  last  paragraph  of  Judge  Gray's  letter,  it 
would  be  helpful  if  we  had  some  sort  of  provision  that  a 
change  in  the  rules  by  the  Legislature  be  specifically 
a  change,  rather  than  incorporating  it  incidentally  in 
another  legislation.   I  think  that's  very  good,  but  I  do 
not  endorse  any  other  part  of  the  letter,  on  the  principle 
that  I  apply  generally,  that  in  government,  where  it  is 
possible  for  people  not  to  be  judges  in  their  ovm  cause, 
issues  should  be  referred  to  another  coordinate  body  and 
their  influence  ought  to  be  persuasive  and  convincing; 
that  my  mind  runs  to  the  thought  if  rules  are  good,  you 
can  convince  a  reasonable  Legislature  that  they  are,  but 
that  the  people  should  have  some  opportunity  to  review 
them. 

So,  my  ov7n  mind  runs  to  the  final  result, 

outside  of  court. 
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1  THE  CHAIRMAN:   Judge  Adkins? 

2  JUDGE  ADKINS:   This  may  be  in  the  category 

3  of  V7hat  my  friend  Dick  Case  has  called  nit-picking,  but 
^  in  the  last  sentence  on  Page  31,  I  think  it  is  stated 

5  too  broadly;  in  the  event  of  conflict  between  such  a  rule 

6  and  any  provision  of  any  act  of  the  General  Assembly  -- 

7  I'm  aware  of  the  self-imposed  restraint  by  the  Rules 

8  Committee  in  deciding  what  is  procedure  and  what  is 

9  substance.   It  seems  to  me  that  the  v7ord  provision  ought 
10  to  be  modified  by  the  v/ord  procedural,  to  indicate  clearly 
H  that  if  a  rule  should  happen  to  be  substantive  rather  than 

12  procedural,  that  it  will  not  prevail  over  a  provision  of 

13  any  act  of  the  General  Assembly. 

14  THE  "CHAIRMAN:   Judge  Adkins,  I  don't  know  that 

15  that  method  of  meeting  the  point  would  suffice.   It  would, 

16  as  to  Part  1  of  this  Section,  but  certainly  not  as  to 

17  Part  2. 

18  JUDGE  ADKINS:   Let  me  say  that  I  simply  flag 

19  the  point.   I  won't  propose  the  specific  language,  but  I 

20  do  think  it  ought  to  be  clear  that  the  rule  prevails  only 

21  in  cases  which  the  Rules  Committee  itself  is  authorized  to 
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act  and  does  not  prevail  over  any  provision  of  the  act 
of  the  General  Assembly.   1  think  that  language  is  much 
too  broad. 

THE  CHAIRxMAN:   Mr.  Sykes? 

MR.  SYKES:   Mr.  Chairman,  in  answer  to 
Dr.  Burdette,  X  would  like  to  make  perfectly  clear  that 
the  Legislature  under  this  draft  is  not  precluded  from, 
considering  procedural  matters.   The  Legislature,  if  it 
disagrees  with  a  rule  of  the  Court  of  Appeals,  may  enact 
a  superseding  law  and  the  only  vjay  the  Court  of  Appeals 
can  change  it  is  to  act  upon  it  after  the  Legislative  act 
and,  if  the  Legislature  wants  to  pass  another  act  accom- 
plishing substantially  the  same  thing  or  the  same  thing, 
it  may  do  so  and  there  is  a  possibility  that  the  Court  of 
Appeals  may  change  that. 

The  only  thing  that  the  Court  of  Appeals  can 
supersede  is  a  statute  where  the  rule  is  adopted  or 
readopted  after  the  enactment  of  the  statutory  provision, 
in  which  case  the  rule  should  be  paramount  over  the  prior 
act.   That  doesn't  take  away  the  power  of  the  Legislature 
to  act  again. 


Court   Reporters 


THE  JACK  SALOMON   RF.PORTINC  SERVICE 
100  Equilablf   Building 
Bdltiniore  2,   Manl^nd 


Ltxinsron   fl-fiTftO 


218 


1  Now,  we  felt  on  the  Committee  that  the  present 

2  system  under  which  the  ultimate  sanction  is  the  mutual 

3  restraint  of  the  two  bodies  will  produce  in  the  end  a 

4  more  rationale  system  of  rules  than  placing  the  final 

5  authority  in  either  body,  and  I  submit  as  strenuously  as 
I  can  to  the  Commission  that  this  machinery  has  proved 
perfectly  satisfactory  in  the  past.   It  is  tried  and  tested 

8  and  it  would  be  foolish  in  the  extreme,  it  seems  to  m.e , 

9  out  of  a  purely  doctrinaire  position  to  destroy  the  balance 

10  which  has  been  so  carefully  v7orked  out  and  has  worked  so 

11  well. 

12  THE  CHAIRMAN:   Mr.  Miller? 

13  MR.  MILLER:   I  would  just  like  to  ask  a  question 

14  as  to  what  is  considered  practice  and  procedure.   The 

15  question  of  venue,  removal  of  cases  and  so  forth  will  be 

16  subject  to  the  rules,  overriding  the  legislative  intent. 

17  THE  CHAIRMAN:   Well,  if  you  are  asking  me  -- 

18  maybe  you  V7ant  to  answer,  Mr.  Martineau? 

19  MR.  R^RTINEAU:   Go  right  ahead. 

20  THE  CHAIRI'IAN:   Venue  is  one  of  those  things 

^^  which  sometimes  is  used  a  little  loosely  and  may  lap  over 
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into  the  area  of  jurisdiction,  but  if  you  are  thinking 
of  it  technically,  in  the  sense  of  venue,  I  think  it  is 
a  mixed  question.   It  is  one  of  those  areas  where  the 
Rules  Committee  has  usually  deferred  to  the  Legislature. 

On  the  other  hand,  when  you  are  speaking  of 
removal,  the  rules  presently  provide  the  methods  by  V7hich 
removal  is  accomplished.   The  statute  provides  the  cases 
in  which  one  is  entitled  to  removal.   So  that  the  pro- 
cedure by  which  you  obtain  your  removal  is  prescribed  by 
rule.   Your  right  to  removal  is  prescribed  by  the  Legis- 
'lature,  just  as  the  right  of  appeal  is  legislative. 

The  procedure  by  which  you  perfect  your  appeal 
is  pursuant  to  rules. 

MR.  MILLER:   And  it  is  a  sort  of  open  question, 
is  it?   For  instance,  I'm  thinking  about  the  possible 
District  Courts  we're  thinking  of  setting  up  that  might 
deprive  some  areas  of  a  resident  judge.   Would  that  be 
procedural,  if  the  Court  decided  that  you  could  bring  the 
case  in  some  other  County? 

THE  CHAIR>^L^N:   I  would  take  it  that  would  be 
a  question  which  would  be  resolved  by  legislation.   That 
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1  v7ould  be  using  the  term  venue  more  in  the  jurisdictional 

2  sense,  jurisdiction  of  the  particular  court  over  a 

3  defendant's  residing  or  over  causes  arising  and  so  forth. 

4  Any  further  questions?   Any  further  discussion? 
6  JUDGE  ADKINS:   Am  I  to  understand  that  my 

6  question  is  to  be  considered  by  the  Committee? 

7  THE  CHAIRMAN:   I  would  assume  so.  We're  not 

8  adopting  this  finally  as  language,  because  this  hasn't 

9  been  considered  and  I  would  take  it  that  your  suggestion 

10  would  be  considered  by  the  Committee.   Mr.  Clagett? 

11  MR.  CLAGETT:   Just  a  question  for  clarification 

12  Does  this  provision,  that  is,  this  alternate  provision 

13  making  the  rule  paramount  over  the  legislative  enactment 

14  do  any  injustice  to  Constitutional  theory,  and  it  seems 

15  to  me  -- 

16  THE  CHAIRI^N:   No,  I  don't  think  so. 

17  MR.  CLAGETT:   Let  me  -- 

18  THE  CHAIRMAN:   I'm  sorry. 

19  MR.  CLAGETT:   I  was  going  to  say  that  it  seems 

20  to  me  that  it  does  do  so,  because  even  though  the  purposes 

21  are  all  as  good  and  the  preserving  of  the  balance  are  as 
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1  worthwhile  considerations  as  Mr.  Sykes  has  said,  we  are 

2  still  trespassing  into  a  field  where  it  seems  to  me  we 

5  are  extending  the  courts  outside  of  their  proper  sphere 
4:  of  restrictive  power  and  balance  of  pov7er. 

6  THE  CHAIRMAN:   The  reason  I  said  I  didn't  think 

6  so  is  I  do  not  think  the  Legislature  undertakes  to  tell 

7  the  Governor  how  to  set  up  his  office  or  how  to  run  it. 

8  The  Legislature  certainly  has  the  power  to  prescribe  hox^7 

9  it  functions  in  adopting  its  own  rules,  in  deciding  how 

10  many  doorkeepers  it  needs  and  where  it  is  going  to  sit  and 

11  its  hours  and  so  forth.   So  that  when  you  are  talking  about 

12  Clause  3  in  this  Section,  which  is  Administration  of  Courts 

13  you  are  talking  precisely  that;  what  hours  they  will  sit 

14  and  what  time  they  will  recess  and  how  long  they  have  for 

15  lunch  and  so  forth. 

16  Now,  there  is  a  substantial  body  of  thinking 

17  with  respect  to  the  problem  that  holds  that  the  Courts 

18  have  the  inherent  power  that  cannot  be  taken  away  from 

19  them  to  govern  the  admission  to  practice  and  to  regulate 

20  the  persons  admitted  to  the  Bar.   As  you  know,  the  regu- 

21  lation  has  been  a  sort  of  hodgepodge.   The  Court  of  Appeals 
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has  never  taken  a  stand  and  stated  it  has. 

2 

As  to  practice  and  procedure  generally,  I  think 

3 

you  get  into  more  of  a  twilight  zone,  but  the  closer  you 

4 

are  to  mere  detail  such  as  the  size  of  paper  and  the 

5 

procedure  of  the  courts  themselves,  the  closer  you  are 

6 

to  the  things  that  are  in  Item  3.   The  further  av7ay  you 

• 

7 

get  from  that,  the  closer  you  get  to  substantive  lav7. 

8 

Mr.  Mitchell? 

9 

MR.  MITCHELL:   Did  I  understand  you  to  suggest 

10 

the  Courts  might  have  the  inherent  power  to  govern  the 

11 

administration  of  persons  to  practice,  even  though  this 

12 

Constitution  might  provide  other\7ise? 

13 

THE  CHAIRMAN:   I  say  there  is  a  substantial 

14 

body  of  thinking  that  holds  that  is  true. 

i 

15 

DR.  BURDETTE:   Even  against  the  Constitution? 

k 

16 

THE  CHAIRMAN:   No.   I  thought  you  meant  if  this 

■ 

17 

Constitution  were  silent.   Oh,  no,  I  think  the  Consitution 

1 

18 

would  control.   Mr.  Sykes? 

1 

19 

MR.  SYKES:   Mr.  Chairman,  in  answer  to  Mr. 

1 

20 

Clagett's  point,  I  might  say  that  the  New  Jersey  Consittu- 

21 

tion,  which  is  regarded  as  a  model  in  this  connection,  give 

S 

• 
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1  the  paramount  power  to  the  Courts  in  a  much  more  absolute 

2  sense  than  the  Maryland  version  that  we  proposed  here  and 

3  has  been  worked  out  in  the  past.   Dean  Wigmore,  Dean  Pound 
4r  and  the  great  Dean  Vanderbilt,  the  great  legal  reformers 

5  of  the  past  generation  and  the  scholars  all  argued  very 

6  strongly  for  an  absolute  and  paramount  power  in  the  courts 

7  We  on  the  Committee  have  not  gone  that  far 

8  because,  in  view  of  the  particular  Maryland  experience, 

9  we  have  not  deemed  it  necessary  to  go  that  far  to  get 

10  the  results  that  they  would  like  to  get,  and  I  think  that 

3-1  the  suggestion  of  the  Committee  embodying  the  unique 

12  Maryland  experience  makes  a  very  significant  contribution 

13  in  striking  a  very  sensible  balance  betv7een  all  these  con- 

14  siderations  that  have  been  discussed  in  the  Commission 

15  today. 

16  THE  CHAIRMAN:   Any  further  discussion?   Mr. Say re 

17  MR.  SAYRE:   If  the  Legislature  --  I  wouldn't 

18  want  the  Legislature  to  get  into  the  practice  of  procedure, 

19  as  I  understand  that,  but  if  it  borders  on  the  substantive 

20  and  the  Court  determined  that  it  was  right,  could  the 
Legislature  take  the  Court  to  court? 


21 
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THE  CHAIRMAN:   I  would  say  that  the  Supreme 
Court  in  that  sense  was  supreme.   It  decides,  just  as  if 
an  act  of  the  Legislature  is  unconstitutional,  the  Legis- 
lature has  to  live  with  it,  and  that  is  it. 

MR.  SYKES:   It  has  held  its  own  rule  unconsti- 
tutional when  its  merit  was  argued  at  length  before  it. 

THE  CHAIRMAN:   Anything  further? 

MR.  SAYRE:   If  you  have  a  time  period  in  here, 
would  that  be  undue  restriction? 

THE  CHAIRMAN:   If  you  are  asking  me,  I  think 
it  would  be  a  knot-tying  procedure.   The  rules  must  be 
permitted  to  operate  continuously  and  to  have  a  period 
when  you  are  not  sure  V7hat  the  rule  is,  I  think,  would  be 
very  bad. 

MR.  SAYRE:   V7ell,  with  your  persuasiveness, 
I  am  entirely  sold  on  the  alternate  approach. 

THE  CHAIRMAN:   Any  further  questions? 

MR.  BROOKS:   One  other  point,  Mr.  Chairman, 
in  ansv7er  to  Mr.  Clagett  whose  question  V7as  whether  or 
not  this  would  be  in  violation  of  general  political  thought 
and  theory.   I  think  the feir  answer  is  yes,  it  would  be, 
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1  if  you  look  at  the  practice  in  the  common  law  as  it  has 

2  grown  up  and  has  been  recognized  in  the  various  States. 

3  With  respect  to  New  Jersey,  I  think  one  would 

4  have  to  fairly  recognize  the  very  unusual  situation  there 

5  where  the  change  in  the  rule  was  accomplished  simply  by 

6  a  more  dynamic  and  unusually  so  Supreme  Court  Chief  Justice 

7  as  against  a  rather  weak  Legislature  at  the  time,  and  in 

8  all  fair  comment,  I  think  in  recognition  of  the  fact  that 

9  heretofore  the  Legislature, in  regard  to  treatment  of  the 

10  executive, which  was  commented  upon,  can  and  often  does, 

11  not  only  in  Maryland,  but  in  other  States,  provide  for 

12  the  detailed  methodology  of  carrying  out  procedures  in 

13  the  executive  as  well  as  in  the  judiciary  and,  when  they 

14  do  so,  their  conclusion  and  what  they  provide  for  has 

15  always  been  held  to  be  final  authority  and  the  executive 

16  carries  it  out  according  to  the  provisions  as  set  forth 

17  by  the  Legislature. 

18  THE  CHAIRMAN:   Any  further  discussion?  Are  you 

19  ready  for  the  question?   The  question  rises  on  the  motion 

20  to  substitute  Section  7,  as  it  appears  on  Pages  31  and  32, 

21  for  Section  7,  as  it  appears  on  Pages  30  and  31  in  the 
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draft,  the  effect  of  the  substitution  being  to  confer 
upon  the  Supreme  Court  the  final  authority  in  these 
matters  in  the  event  of  a  conflict  with  the  Legislature. 

All  those  in  favor  please  signify  by  a  shox^ 
of  hands.   Contrary?   The  motion  carries,  18  to  1. 

Now, there  is  no  change  in  Section  8. 

MR.  MARTINEAU:   Mr.  Chairman,  let  me  refer  to 
a  change  which  we  had  actually  included  in  both  drafts 
of  Section  7.   It  is  a  little  different  than  what  we  had 
before  and  I  do  want  to  bring  it  to  the  attention  of  the 
Commission. 

We  had  merely  provided  in  the  original  Section  7 
in  the  August  20th  draft,  that  the  administration  of  the 
courts  shall  be  governed  by  rule.   We  have  expanded  that 
somewhat  in  this  draft,  in  both  drafts  of  Section  7,  which 
is  that  the  Supreme  Court  by  rule  and  the  General  Assembly 
by  law,  skipping  down  to  Number  3,  shall  have  power  to 
prescribe  regulations  governing  the  administration  of  the 
courts.   Then  we  went  on,   officers  of  the  judicial  depart- 
ment and  officers  of  the  executive  department  to  the 
extent  that  their  duties  directly  relate  to  the  enforcement 
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1  of  judicial  order. 

2  Now,  ve  wanted  to  bring  in  specifically  there 

3  the  sheriff  or  any  other  person  who  might  be  considered 

4  a  member  of  the  executive  branch,  rather  than  a  member  of 

5  the  judicial  branch,  to  make  sure  that  in  carrying  out  the 

6  orders  of  the  judiciary,  such  as  service  of  process  or 

7  arresting  people  for  contempt  or  any  other  similar  thing, 

8  that  he  would  be  subject  to  the  rule  of  the  Court. 

9  Now,  this  is  not,  frankly,  unusual.   Right  nov;, 

10  I  think  almost  every  Circuit  Court  in  the  State  has  a  rule 

11  governing  the  operation,  the  sheriff's  office  operation 

12  insofar  as  it  operated  in  relation  to  the  court.   If  it 

13  requires  his  presence  in  court,  they  tell  him  when  to  make 
l'^:  his  return  and  they  tell  him  when  he  must  do  this  or  hov7 

15  he  must  do  it.   So,  this  is  not  a  power  that  is  unusual 

16  or  not  exercised  under  our  present  Constitution,  but  we 

17  just  vjant  to  make  sure  in  this  that  the  rule  governing  the 

18  administration  of  the  courts  also  applies  to  the  officers 

19  of  the  judicial  department,  whether  they  be  Clerks  of  Court 

20  or  some  other  officer  and  officers  of  the  executive  depart- 

21  ment  carrying  out  functions  related  to  the  judiciary. 
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1  DR.  BURDETTE:  V7here  is  this? 

2  MR.  MARTINEAU:   This  is  on  Page  31,  the  one 

3  we  have  just  gone  over.   This  is  included  in  both  Sections 

4  7,  but  it  was  a  new  matter  in  the  last  draft  and  I  wanted 

5  to  bring  it  to  the  Commission's  attention,  so  if  there  is 

6  any  problem  V7ith  this,  it  can  be  raised  now. 

7  DR.  BURDETTE:   The  question  I  would  raise  is 

8  what  is  the  interpretation  of  the  Committee  with  respect 

9  to  this,  about  the  pardoning  power  of  the  Governor  and 

10  his  actions  and  so  forth? 

11  MR.  MARTINEAU:   If  I  understood  your  question, 

12  it  doesn't  relate  to  it  at  all. 

13  DR.  BURDETTE:   I'm  glad  to  hear  you  say  so. 

14  I'm  just  wondering  where  they  get  limited.   This  comes 

15  about  from  your  language,  officers  of  the  executive  depart- 

16  ment  to  the  extent  that  their  duties  directly  relate  to 

17  the  enforcement  of  judicial  orders. 

18  Now,  could  they  order  the  Governor  to  declare 

19  marshall  law,  for  example? 

20  MR.  MARTINEAU:   VJell,  it  would  obviously  have 
to  be  a  Constitutional  exercise  of  judicial  power.   I  doubt 
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1  very  seriously  whether  that  would  be  a  Constitutional 

2  exercise  of  a  judiciary  executive. 

3  MR.  SYKES:   Another  answer  would  be  you  have 

4  to  have  a  judicial  order  before  you  have  any  body  to  carry 

5  the  duty  out  and  the  judicial  order  would  be  a  writ  of 

6  execution  or  a  judgment  for  somebody,  or  something  of  that 

7  kind. 

8  DR.  BURDETTE:   Who  is  going  to  administer  it? 

9  THE  CHAIRMAN:   Excuse  me? 

10  DR.  BURDETTE:   For  example,  would  this  flow 

11  to  the  administration  of  the  State  penitentiary? 

12  THE  CHAIRMAN:   A  judicial  order  is  an  order 

13  entered  in  a  judicial  proceeding  and,  in  Maryland,  we  do 

14  not  have  judicial  proceedings  except  in  the  adversary 

15  sense. 

16  MR.  MARTINEAU:   You  could,  in  this  sense,  a 

17  writ  of  habeas  corpus  directing  him  to  bring  a  man  into 

18  court. 

19  THE  CHAIRMAN:   This  you  have  now. 

20  MR.  MARTINEAU:   That  is  nothing  different  than 

21  we  have  nov;.   I  don't  think  this  really  changes  the  lav7  as 
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1 

we  have  it.   All  it  does  is  make  it  explicit. 

2 

MR.  CLAGETT:   Mr.  Chairman,  a  question  of 

3 

Mr.  Martineau.   Does  this  contemplate  that  the  sheriff 

4 

is  an  officer  of  the  judicial  department? 

5 

MR.  MARTINEAU:   We  brought  this  out  purposely. 

6 

We  don't  know,  exactly.   He  is  obviously  an  executive  in 

7 

some  capacity.   He  is  the  chief  police  officer  in  some 

8 

counties.   The  reference  to  the  sheriff  is  in  Article  IV, 

9 

the  Judicial  Arm.   He  has  many  duties  relating  directly 

10 

to  the  judicial  department.   I  am  not  sure,  frankly, 

11 

whether  he  is  an  officer  of  the  judiciary  or  an  officer 

12 

of  the  executive. 

13 

THE  CHAIRMAN:   But  V7hether  he  is  one  or  the 

14 

other,  under  this  Section,  his  duties  in  the  enforcement 

15 

of  judicial  orders  is  subject  to  court  order. 

16 

MR.  MARTINEAU:   That  is  right.   That  is  V7hy 

17 

we  phrased  this  the  way  V7e  did. 

18 

THE  CHAIRMAN:   Any  further  questions?   All  right 

J 

19 

in  Section  8,  no  change. 

20 

MR.  MARTINEAU:   No  change. 

21 

THE  CHAIRMAN:   Let's  proceed  to  Section  9,  on 
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1  Page  35.   Now,  the  first  part  of  this  we  went  over,  but 

2  in  order  to  have  the  whole  picture  before  us,  I  think 

3  we'd  better  consider  the  whole  section. 

4  MR.  MARTINEAU:   I  think  we  should  read  it. 

5  THE  CHAIRMAN:   Go  ahead. 

6  MR.  MARTINEAU:   Section  9,  Selection  of  Judges. 

7  A.   Eligibility.   To  be  eligible  for  nomination  and  appoint 

8  ment  to  a  judicial  office,  a  person  shall  have  been  a 

9  member  of  the  Bar  of  the  State  for  no  fewer  than  five 

10  years  next  prior  to  his  nomination. 

11  This,  you  may  recall,  we  transferred  this, 

12  the  section  relating  to  the  Supreme  Court  and  to  the 

13  Appellate  Court,  believing  it  fits  more  properly  here 

14  than  in  the  finding  of  the  jurisdiction  of  the  Court. 

15  The  third  paragraph:   To  be  eligible  for 

16  nomination  and  appointment  to  the  Superior  Court  or  to 

17  the  District  Court  a  person  shall  be  a  resident  of  the 

18  county  or  district,  respectively,  where  the  vacancy  exists. 

19  THE  CHAIR>14N:   Any  questions? 

20  JUDGE  ADKINS:   Did  the  Committee  consider  the 

21  possibility  to  make  that  provide  that  a  person  shall  reside 
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1  or  conduct  his  practice  in  the  district  where  the  vacancy 

2  occurs? 

3  MR.  MARTINEAU:   I  don't  think  we  discussed  this 

4  explicitly.  We  had  many  discussions  on  the  necessity  for 

5  residency  in  the  place  where  the  vacancy  exists  and, 

6  frankly,  originally  V7e  did  not  have  the  limitation  in  the 

7  section  relating  to  the  Appellate  Court  and  to  the  Supreme 

8  Court.   We  put  it  in  primarily  because  we  thought  of  the 

9  unfortunate  situation  where  a  person  practicing  in  one 

10  county  in  living  in  another  is  disqualified  in  effect 

11  from  holding  judicial  office  because  he  is  not  going  to 

12  be  appointed  to  the  Bench  where  he  resides  and  where  he 

13  doesn't  practice. 

14  We  got  away  from  that  because  of,  frankly, 

15  urgings  of  the  State  Bar  Committee  more  than  any  other 

16  reason  and  perhaps  even  urgings  by  some  members  of  this 

17  Commission,  although  we  did,  as  I  say,  expressly  consider 

18  making  the  alternative. 

19  I  think  there  V7as  a  feeling  that  the  residency 

20  requirement,  if  it  should  be  included,  should  relate  to 

21  residency  and  should  not  be  applied  to  v/here  a  person's 
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practice  is. 

JUDGE  ADKINS:   You  would  object  to  having  it 
in  the  alternative? 

MR.  MARTINEAU:   Yes,  I  believe  so.   Perhaps 
not  strongly  and,  if  the  Commission  wanted  to  put  it  in  -- 

MR.  MILLER:   You  have  a  provision  about  the 
length  of  time  a  person  must  be  admitted  to  the  Bar.   Is 
there  any  thought  of  defining  this  requirement  of  residence 
As  I  see  this,  and  I  certainly  don't  want  to  get  into  that 
battleground,  but  a  resident  of  the  District  of  Columbia 
could  be  appointed  a  judge  by  moving  his  hat  out  to  Rock- 
ville  somev7here  and  he  becomes  a  judge  there. 

MR.  MARTINEAU:  It  would  have  to  be  the  other 
way  around.   He  would  have  to  move  and  then  be  appointed. 

MR.  MILLER:   If  he  knevj  he  was  going  to  be 
appointed,  he  might  move  the  day  before.   Might  there  be 
some  advantage  of  having  a  period  of  residence  before  he 
was  eligible? 

MR.  MARTINEAU:   I  don't  think  so.   First  of 
all,  we  are  rather  dubious  about  the  virtues  of  requiring 
a  period  of  residency  at  all,  but  we  could  be  persuaded 
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to  include  this.   The  present  Constitution  requires  a 
residency  of  only  six  months  in  the  particular  county 
where  the  vacancy  exists.   This  only  requires  you  to 
prognosticate  a  little  further  in  advance. 

I  don't  think  six  months  is  any  real  protection, 
if  you  know  a  judicial  vacancy  is  going  to  exist,  or  one 
year  or  two  years.   All  of  these  requirements,  any  arti- 
ficial requirements  of  time  admitted  to  the  Bar,  residency, 
time  of  residency  really  don't  have  a  great  deal  to  do  with 
the  quality  of  the  persons  who  are  nominated  to  be  judge. 
That  is  achieved  by  a  nominating  type  of  system. 

Actually,  the  Committee  would  feel  that  none 
of  these  things  would  have  to  be  put  in.   You  don't  even 
have  to  have  a  requirement  that  they  be  members  of  the  Bar, 


15 

on   the   assumption   the   nominating   committee   is   not   going 

16 

to   recommend   anyope  who   is   not   a  member   of   the   Bar. 

17 

MR.    MILLER:        Well,    I   think  perhaps   you  are 

18 

right. 

19 

MR.   MARTINEAU:      We   thought   this   resident 

20 

requirement   has   gone    far   enough,    but   to  go  any   further 

21 

really   isn't   adding  anything. 
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1  MR.  MILLER:   I  think  a  residency  requirement 

2  as  to  a  City  Judge  is  very  important  because  it  gives 

3  people  access  to  him,  where  he  may  be  miles  av7ay,  other- 
^  wise.   That's  the  only  point  I'm  insisting  on. 

5  THE  CHAIRMAN:   Any  further  questions  as  to 

6  Paragraph  A?  Mr.  Case? 

7  MR.  CASE:   Mr.  Chairman,  I  feel  that  the  problen 

8  which  has  been  brought  up  by  Dale  Adkins  ought  to  have  a 

9  more  complete  discussion  and  that  is  whether  or  not  a 

1^  person  should  not  be  eligible  to  be  appointed  to  a  Bench 

^^  either  from  the  place  he  resides  or  where  he  regularly 

practices.   Of  course,  the  provision  which  is  now  before 

13  the  Commission  in  substance  follows  the  present  practice, 

14:  but  it  is  perfectly  clear  that  the  present  practice  has 

15  denied  to  the  Bench  a  number  of  people  otherwise  qualified 

16  who  would  have  done  an  outstanding  job  and  who  would  have 
1*7  been  happy  to  accept  an  appointment. 

18  Now,  I  have  in  mind,  of  course,  the  situation 

1^  which  obtains  in  Baltimore  City  where  a  great  many  of  us, 
and  I  use  that  word  advisedly,  Mr.  Eney  and  I  v7ho  live 
about  a  half-mile  from  each  other,  are  considered  to  be 
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1  Baltimore  City  lawyers.   As  a  matter  of  fact,  we  are 

2  listed  in  the  Bar  Association  Directory  as  attorneys  from 

3  the  Eighth  Circuit  and  when  Mr.  Eney  was  named  President 

4  of  the  Bar  Association,  he  was  not  named  as  a  county  lawyer 

5  but  as  a  Baltimore  City  lawyer  and  yet  it  seems  completely 

6  incongruous  to  me  that  Mr.  Eney  could  be  --  and  I  happen 

7  to  be  using  you,  Vernon,  as  an  example,  I  hope  you  don't 

8  mind  --  could  be  made  President  of  the  State  Bar  Associa- 

9  tion  for  Baltimore  City  and  yet  he  cannot  be  appointed  a 

10  Judge  to  sit  in  Baltimore  City. 

11  Now,  this  is  not  just  limited  to  the  two  of 

12  us,  but  there  are  an  ever  increasing  number  of  people, 

13  members  of  the  Bar,  who  are  practicing  in  the  city  but  who 

14  have  moved  to  the  suburbs,  and  it  seems  to  me  that's  it's 

15  pretty  artificial  to  require  or  to  limit  the  availability 

16  of  candidates  to  the  Bench  to  where  they  happen  to  reside. 

17  I  think,  obviously,  they  should  be  residents  of  Maryland, 

18  but  I  think  that  what  this  does  is  to  deny  a  pool  of 

19  potential  candidates  which  I  am  not  sure  it's  to  the 

20  public's  interest  to  deny,  and  1  think  it  would  make  a 

21  whole  lot  more  sense  to  provide,  as  Judge  Adkins  has 
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suggested,  that  a  man  could  be  appointed  to  a  vacancy 
either  in  the  place  where  he  resides  or  where  he  regularly 
conducts  his  practice. 

I  might  add  quickly  that  I  have  no  desire  or 
ambition  to  be  a  Judge,  so  -- 

MRS.  BOTHE:   I  think  the  problem  would  be 
solved  much  more  quickly  by  simply  striking  the  entire 
paragraph.   As  Bob  indicated,  the  Committee  isn't  in  love 
with  this  provision.   We  felt,  I  think,  perhaps  the  majorit 
of  us  felt  it  V7as  really  unnecessary  to  make  any  provision 
that  a  Judge  be  a  resident  of  the  county  or  district  or 
anywhere  else,  except  perhaps  a  citizen  of  the  State  and 
I  would  move,  if  I  may,  that  Paragraph  3  of  Section  9-A 
be  deleted. 


THE  CHAIRMAN:   Paragraph  3,  you  mean  the  second 


paragraph? 


MRS.  BOTHE 
MR.  MINDEL 
MRS.  BOTHE 


It's  the  third  paragraph. 
Second  and  third. 


Of  course,  in  the  second  paragraph, 
the  problem  isn't  as  acute  because  the  circuit  would 
encompass  a  wider  area. 
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1  MR.  MARTINEAU:   That  is  exactly  the  problem 

2  Mr.  Case  raises,  of  the  Baltimore  City  lawyer  who  lives 

3  in  Baltimore  County  who  might  be  peculiarly  qualified  to 

4  sit  on  the  Court  of  Appeals. 

5  MRS.  BOTHE:   Perhaps  we  ought  to  take  them  one 

6  by  one.   All  right,  I'll  move  the  deletion  of  both  2  and  3. 

7  THE  CHAIRMAN:   Is  there  a  second? 

8  MR.  GENTRY:   I  second  it. 

9  THE  CHAIRMAN:   Mr.  Clagett? 

10  MR.  CLAGETT:   Didn't  we  consider  this  and  vote 

11  on  this  at  the  last  meeting  and  didn't  this  require  a 

12  reconsideration? 

13  THE  CHAIRMAN:   We  didn't  consider  and  vote  on  it 

14  We  considered  this  section,  but  all  we  were  doing  was 

15  indicating  at  the  beginning  of  that  discussion  as  a  pre- 

16  liminary  review  because  the  draft  had  only  been  circulated 

17  the  day  before  the  meeting.   We  did  not  move  to  adopt  any 

18  of  the  sections.   Mr.  Clagett,  have  you  finished? 

19  MR.  CLAGETT:   I  don't  mean  to  disagree,  but  I 

20  thought  we  discussed  the  requirement  of  residency  and  we 

21  approved  -- 
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1  THE  CHAIRMAN:   We  did  discuss  it,  but  we  didn't 

2  actually  vote  to  approve  any  of  the  sections,  is  what  I  am 

3  saying.   Mr.  Mindel? 

4r  MR.  MINDEL:   Suppose  a  lawyer  was  appointed  to 

5  a  judgeship  and  then  two  years  later  moves  out  of  the 

6  district  or  circuit.   What  happens? 

7  MR.  CASE:   The  Court  of  Appeals  did  that  for 

8  eighteen  years. 

9  MR.  MINDEL:   Then  he  stands  for  election.   The 

10  election  has  no  residence  requirement  at  all. 

11  MR.  SAYRE:   Conversely,  suppose  a  circuit  was 

12  redistricted? 

13  MR.  MARTINEAU:   As  this  is  drafted,  there  is 

1^  no  requirement  that  once  he  is  appointed  he  is  required  to 

15  continue  to  reside  there.   I  think  there  are  a  few  circum- 

16  stances  where  this  has  happened.   I  have  heard  of  other 

17  judges  who  have  done  exactly  the  same  thing.   We  are  not 

18  going  to  require  that  he  continue  to  maintain  his  residence 

19  there. 

20  In  99  per  cent  of  the  cases,  he  does  and  no 

^^  question  has  ever  been  raised. 
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1  THE  CHAIRMAN:   Mr.  Hargrove? 

2  MR.  HARGROVE:    It  doesn't  bother  me  so  much, 
5  as  a  member  of  the  Committee,  removing  the  requirement  of 

4  residency  in  the  county,  but  I  think  there  should  be  some 

5  requirement  that  he  at  least  be  a  resident  of  the  State. 

6  If  you  remove  these,  you  don't  have  any  such  requirement. 

7  You  could  conceivably  have  someone  who  has  been  a  member 

8  of  the  Maryland  Bar  for  five  years,  living  in  the  District 

9  of  Columbia  and  elsewhere,  v7ho  conceivably,  if  he  could 

10  get  through  the  Nominating  Committee,  be  appointed  a  Judge 

11  in  the  State  and  would  have  no  connection  whatsoever  with 

12  any  problems  of  the  State. 

13  So,  I  think,  with  the  suggestion  made,  that 

14  amendments  could  be  attached,  and  I  think  it  would  be 

15  beneficial. 

16  MRS.  BOTHE:   I  would  suggest,  Mr.  Eney ,  adding 

17  to  my  motion  that  to  Paragraph  A  of  the  first  paragraph 

18  there  be  added,  and  I  think  it  could  be  done  at  the  end, 

19  no  fev7er  than  five  years  next  prior  to  his  nomination  to 

20  be  a  resident  of  the  State  of  Maryland. 

21  THE  CHAIRMAN:   Just  a  second.   I'm  not  sure  I 
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1  follow  the  motion.   State  it  again. 

2  MRS.  BOTHE:   I  would  amend  it  to  add  to  the 

3  first  paragraph  of  Section  A,  at  the  end,  and  be  a  resi- 

4  dent  of  the  State  of  Maryland,  at  the  end  of  the  first 

5  paragraph,  and  then  to  delete  Paragraphs  2  and  3. 

THE  CHAIRJ-mN:   Does  the  seconder  accept  that? 

7  Mr.  Sayre? 

8  MR.  SAYRE:   I  was  thinking  you  could  insert  it 

9  more  appropriately  right  after  the  word  bar,  third  line 

10  down,  and  a  resident. 

11  THE  CHAIRMAN:   Without  deciding  precisely  where 

12  it  would  go,  the  principle  is  to  add  to  the  first  para^^^raph 

13  the  requirement  that  a  person  to  be  eligible  be  a  resident 

14  of  the  State  and  to  delete  the  second  and  third  paragraphs. 

15  Do  you  concur  as  the  seconder? 

16  MR.  SAYRE:   Yes. 

17  THE  CHAIRMAN:   Mr.  Miller? 

18  MR. MILLER:   As  a  matter  of  discussion,  Mr.Chair- 

19  man,  I  agree  V7ith  everything  you  said.   The  one  factor  that 

20  impresses  me,  because  of  the  area  I  live  in,  is  the 

21  importance  of  the  accessibility  of  the  Judge  at  all 
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reasonable  times,  whether  court  is  in  session  or  not,  in 
the  general  vicinity. 

Nov;,  if  either  you  or  Mr.  Case  were  on  the 
Bench  in  Baltimore,  I  would  be  delighted  if  you  wanted  it, 
and  you  would  still  be  accessible  in  the  Metropolitan  area; 
but  when  you  are  dependent  on  maybe  one  Judge  in  a  vicinity 
and  you  need  to  get  him  for  extraordinary  reasons  and  if 
he  were  living  somewhere  many,  many  miles  out  of  the  distri 
I'm  not  so  much  concerned  about  the  appointment,  but  it 
seems  to  me  that  a  Judge  should  be  reasonably  available 
to  the  population  and  the  Bar  in  the  area  he  is  the  Judge 
for  or,  at  least  --  also,  in  Baltimore  there  are  many 
Judges.   If  one  is  away,  you  can  get  another  one.   Some- 
times, in  these  county  circuits,  if  the  resident  Judp;e  is 
away,  you  have  to  chase  miles  to  get  an  urgent  order. 

THE  CHAIRl'lAN:   Judge  Adkins? 

JUDGE  ADKINS:   Mr.  Chairman,  I  opened  this 
Pandora's  box  and  I  am  now  sorry  I  opened  my  mouth. 
I  should  have  to  speak  in  strenuous  opposition  to  Mrs. 
Bothe's  proposal.   Coming  from  a  section  of  the  State  that 
is  less  populous  than  some  of  the  rest  of  you  come  from. 
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1  I  think  it  would  be  unfortunate  not  to  have  a  residential 

2  or  practice  requirement.   I  do  think  it  makes  sense  to 

3  bave  the  bill  amended  as  Mr.  Case  suggested  to  provide 

4  that  the  appointment  can  come  either  from  the  place  the 

5  man  practices  or  from  his  place  of  residence. 

6  Keeping  in  mind  that  under  this  proposal  the 

7  population  will  have  no  voice  whatever,  practically  no 

8  voice  whatever  in  the  selection  of  the  Judge,  there  will 

9  be  no  chance  for  the  voters  to  have  any  say.   These  Judges 

10  are  to  be  selected  by  a  Committee  and  appointed  by  the 

11  Chief  Executive  from  that  list,  and  1  v7ould  think  it 

12  exceedingly  unfortunate,  from  the  point  of  view  of  the 

13  smaller  sections  of  the  State,  not  to  be  represented  in 

14  the  judicial  system  by  virtue  of  a  Constitutional  guarantee 

15  If  you  remove  this  Constitutional  guarantee, 

16  over  the  years  the  tendency  will  be  perfectly  normal  for 

17  the  majority,  if  not  all  of  the  Judges,  to  come  from  the 

18  more  experienced  practitioners  in  the  larger  Metropolitan 

19  areas.   Now,  from  the  point  of  view  of  the  pure  technique 

20  of  the  law,  this  might  be  good.   From  the  point  of  view 

21  of  the  administration  of  justice,  instilling  confidence 
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in  the  people,  I  think  that  all  sections  of  the  State 
should  be  represented  and  the  only  way  to  preserve  that 
is  to  provide  for  a  residential  requirement. 

I  would  therefore  strenuously  urge  that 
Mrs.  Bothe's  proposal  be  defeated. 

THE  CHAIRMAN:   Let  me  cut  across  this  discussion 
and  make  a  correction.   I  had  said  at  the  outset  of  the 
discussion  this  afternoon  that  we  had  gotten  down  to 
Section  9-C  in  our  consideration  last  week.   I  thought 
we  had  finished  the  complete  preliminary  review  and  had 
gotten  that  far  in  going  over  it  section  by  section. 

Mr.  Brooks  and  Mr.  Martineau  have  called  my 
attention  to  the  fact  that  this  is  not  so.   We  got  to 
Section  9-C  in  the  preliminary  review  and  therefore  we 
have  never  had  any  presentation,  much  less  discussion, 
of  the  remainder  of  the  section. 

I  think,  for  the  same  reasons  that  V7e  decided 
on  that  course  of  action  with  respect  to  this  Article 
initially,  it  v7ould  be  well  to  follow  it.   So,  rather 
than  to  take  the  vote  on  this  question  now,  let  us  go  on 
to  a  presentation  of  the  complete  Article  by  the  Committee 
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1  and  then  we  can  come  back  and  take  it  up  section  by 

2  section  as  we  have  been  doing  V7ith  respect  to  the  other 

3  reports. 

4:  MR,  MARTINEAU:   Mr.  Chairman,  I  don't  know 

5  whether  this  is  going  to  go  over  very  V7ell  or  not,  but 

6  frankly,  we  did  make  a  reasonably  thorough  reviev7  of  the 

7  sections  up  to  8,  the  first  time  around,  although  it 

8  wasn't  complete.  We  did  consider  a  number  of  suggestions 

9  that  the  members  of  the  Commission  made.  Vie   even  had 

10  some  votes  on  it,  as  witness  the  vote  on  Section  7,  and 

11  to  avoid  the  necessity  of  going  through  Sections  2  through 

12  8  all  over  again,  it  might  be  appropriate,  unless  there 

13  is  an  objection,  to  consider  a  motion  to  approve  those 

14  sections. 

15  THE  CHAIRMAN:   I  would  rather  have  you  present 

16  to  us  what  changes  you  have  made  in  them  before  you  do  that 

17  That  could  be  done  and  I  think  should  be  done.   I  don't 

18  mean  now.   You  can  do  it  tomorrow  morning,  for  instance. 

19  However,  let's  get  the  complete  picture  of  the  Committee's 

20  report  with  respect  to  selection  of  judges  and  then  we  can 

21  come  back  and  pick  up  the  pieces. 
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1  Let's  go  on  with  the  presentation  of  Section  9, 

2  beginning  with  B,  without  getting  into  more  detail  than 

3  is  necessary  to  present  it  adequately. 

4  MR.  CASE:   Mr.  Chairman,  as  a  point  of  inquiry, 

5  would  it  be  proper  for  the  Commission  members  not  to  ask 

6  questions  or  engage  in  the  kind  of  debate  we  have  just 

7  done,  but  merely  let  Mr.  Martineau  go  ahead  and  clarify  -- 

8  THE  CHAIRMAN:   I  think  you  can  ask  questions, 

9  but  not  debate. 

10  MR.  CASE:   Clarifying  questions. 

11  THE  CHAIRMAN:   Yes. 

12  '  MR.  MARTINEAU:   Starting  off  with  9-B,  relating 

13  to  nominations  and  appointments,  I  think  we  covered  this 

14  the  last  time.   In  fact,  I'm  sure  of  it. 

15  V/henever  a  vacancy  occurs  in  a  judicial  office- 

16  I'm  not  going  to  read  this.   Is  that  all  right,  Mr. Chairman 

17  THE  CHAIRl-'iAN:   Go  ahead. 

18  MR.  MARTINEAU:   I  will  just  summarize  it  and 

19  complete  it  as  quickly  as  possible.   Whenever  a  vacancy 

20  occurs,  the  Governor  must  appoint  from  a  list  of  tv/o  to 

21  five  persons  from  a  nominating  commission.   The  nominating 
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1 

commission  must  make  the  nominations  within  a  specific 

2 

time,  not  more  than  30  days  prior  to  nor  more  than  60  days 

3 

after  the  vacancy  occurs.   The  Governor  after  receiving 

4 

the  list  has  60  days  to  make  the  appointment  and  if  he 

5 

fails  to  make  it  within  that  60  day  period,  then  his  power 

6 

to  make  the  appointment  ceases  and  the  power  goes  to  the 

7 

Chief  Justice  of  the  Supreme  Court  and  he  makes  the 

8 

appointment  from  that  list. 

9 

Now,  Section  C  sets  up  the  nominating  commission 

• 

10 

First  of  all,  a  single  Appellate  Courts  Nominating  Com- 

11 

mission,  which  is  composed  of  thirteen  persons  shall  make 

12 

the  nominations  for  vacancies  in  the  Supreme  Court  and  the 

13 

Appellate  Court.   This  commission  is  composed  of  six  lay 

14 

persons,  six  lawyers  and  the  Chief  Justice  of  the  Supreme 

15 

Court.   The  terms  of  non-judicial  members  are  to  be  four 

16 

years . 

17 

THE  CHAIRMAN:   Just  a  second.   Dr.  Burdette? 

18 

DR.  BURDETTE:   It's  not  clear  to  me,  Mr. Chairman 

> 

19 

whether  non-judicial  members  includes  lav^yers  or  whether 

20 

they  are  -- 

21 

MR.  MARTINEAU:   No,  I  would  hardly  think  so. 
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1  Even  though  each  lawyer  has  in  his  heart  a  desire  -- 

2  I  think,  notwithstanding  Mr.  Case's  remark,  each  lawyer 

3  has  a  desire  to  be  a  judge. 

4  MR.  CASE:   Speak  for  yourself,  Robert. 

5  DR.  BURDETTE:   Who  are  the  non- judicial, 

6  Mr.  Martineau?   And  how  can  you  say  the  Chief  Judge's 

7  term  is  for  four  years?   I'm  sorry.   Is  this  going  to  be 

8  cleared,  because  I've  always  read  that  lav7yers  are  officers 

9  of  the  court,  but  they  are  non- judicial. 

10  THE  CHAIRMAN:   That's  right.   Since  we  have 

11  had  this  interruption,  let  me  break  in  for  a  moment. 

12  '  (Discussion  held  off  the  record.) 

13  THE  CHAIRMAN:   All  right,  go  ahead. 

14  MR.  MARTINEAU:   C(2)  provides  for  trial  courts 

15  nominating  commissions.   The  Legislature  shall  establish 

16  the  number  of  nominating  commissions.   This  can  vary  from 

17  time  to  time,  as  determined  by  law.   Each  commission  shall 

18  make  nominations  for  vacancies  in  the  office  of  Superior 

19  Court  Judge  or  the  District  Court  Judge,  for  the  county 

20  or  counties  or  district  for  which  the  trial  courts  nominat- 

21  ing  commission  is  established  and  this,  as  I  explained 
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last  time,  can  vary  from  time  to  time.   A  county  may  have 
a  nominating  commission  of  its  ov7n.   Baltimore  City 
obviously  would  have  a  nominating  commission  of  its  own. 

Some  of  the  smaller  counties  might  be  combined, 
so  that  for  the  vacancies  for  those  counties,  there  may  be 
just  one  nominating  commission,  for  two,  three,  four 
counties,  depending  on  the  size.   This  is  made  flexible 
to  enable  an  appropriate  number  of  members  of  the  Bar  to 
sit  on  these  commissions  and  to  make  nominations. 

We  didn't  V7ant  to  have  a  nominating  commission 
for  a  county  which  would  be  actually  too  small  to  have  a 
nominating  commission.   Some  of  the  counties  only  have  five 
or  ten  lawyers,  and  it  was  thought  perhaps  practical  to 
establish  in  the  Constitution  that  each  county  must  have 
a  nominating  commission.   We  thought  this  could  be  better 
left  to  the  Legislature  to  devise  how  these  nominating 
commissions  should  be  divided  up  among  the  State. 

Are  there  any  questions  on  that?   If  not,  I  will 
move  on. 

Section  3,  lawyers  members  of  nominating  com- 
missions.  Lawyer  members  of  the  Appellate  Courts  nominatir 
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commission  shall  be  elected  by  lawyers  throughout  the 
State.   Elections  for  lawyer  members  of  nominating  com- 
missions, including  the  qualifications  of  lav7yer  members 
and  of  their  electors,  shall  be  governed  by  the  rule  of 
the  Superior  Court. 

Section  4  provides  that  lay  members  of  the 
Appellate  Courts  nominating  commission  are  to  be  appointed 
by  the  Governor.   The  Appellate  Courts  members  can  come 
from  any  place  in  the  State.   The  Trial  Court  nominating 
commission  members  must  come  from  the  particular  area  from 
which  the  nominating  commission  is  established. 

JUDGE  ADKINS:   Is  there  any  provision  in  here 
for  assigning  responsibility  for  the  holding  of  elections 
for  lawyer  members,  or  is  that  left  to  legislation? 

MR.  MARTINEAU:   That  is  left  to  rule.   You  can 
see  that  in  Section  3:   Elections  for  lav7yer  members  of 
nominating  commissions,  including  the  qualifications  of 
lawyer  members  and  of  their  electors,  shall  be  governed 
by  rule. 

JUDGE  ADKINS:   By  the  same  token,  that  would 
also  provide  for  some  system  of  nomination? 


Court   Reporter* 


THF.  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,   Maryland 


Ltxington   9'6'^0 


251 


1  MR.  MARTINEAU:   Yes.   I  think  the  term  election 

2  necessary  includes  the  concept  of  nominations. 

3  MR.  CLAGETT:   In  the  event  of  an  integrated 

4  Bar,  that  would  mean  probably  the  Bar  Association? 

5  MR.  MARTINEAU:   I  can  tell  you,  this  is  how 

6  it  is  done  in  Missouri  which  does  have  a  unified  Bar. 

7  It  is  done  through  that  organization. 

8  MR.  CLAGETT:   If,  however,  a  non-integrated 

9  Bar  takes  place,  I  think  we  have  a  very  peculiar  situation 

10  blossoming  here. 

11  MR.  MARTINEAU:   This  is  V7hy  we  had  to  leave  it 

12  to  the  rule  of  court.   It  is  going  to  have  to  be  establishe 

13  by  rule  the  means  for  setting  up  this  procedure.   You  are 

14  going  to  have  to  have  ways  of  holding  elections,  how 

15  lawyers  register,  who  is  going  to  determine  whether  they 

16  are  practicing  lawyers,  what  lawyers  can  vote,  whether  it 

17  has  to  be  a  practicing  lawyer  or  someone  who  has  just  been 

18  admitted  to  the  Bar.   All  of  these  things  are  e.oing  to  have 

19  to  be  decided  by  the  rule.   Trying  to  set  them  out  in  the 

20  Constitution  is  v;ell   nigh  impossible. 

21  MR.  CLAGETT:   I  agree  with  that. 
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1  THE  CHAIRMAN:   All  right,  go  ahead,  Section  5. 

2  MR.  MARTINEAU:   Section  5,  Rules  Governing 

3  Nominating  Commissions.   A  commission  may  act  only  on  the 

4  concurrence  of  a  majority  of  its  current  membership.   They 

5  elect  their  own  chairman,  and  there  is  a  prohibition  agains 
a  non-judicial  member  of  a  commission  holding  a  public 
office  of  profit  or  an  office  in  a  political  party  V7hile 

8  a  member  of  a  commission  and  for  six  months  thereafter. 

9  The  members  of  a  commission  shall  have  no  compensation. 

10  DR.  BURDETTE:   Mr.  Chairman,  I  make  a  comment 

11  that  I'm  a  little  fearful  of  the  total  effect  of  not  being 

12  able  to  hold  office  for  six  months  thereafter,  because  I'm 

13  afraid  it  will  have  the  effect  of  making  ineligible  some 

14  very  able  people  for  office,  by  forgetting  not  to  resign 

15  in  time. 

16  THE  CHAIRMAN:   This  can  be  discussed. 

17  DR.  BURDETTE:   All  right. 

18  MR.  MARTINEAU:   Section  10  is  the  term  of 

19  office  for  judges.   The  judges,  first  of  all,  after  their 

20  appointment  will  serve  a  probationary  period  of  two  to 

21  four  years,  depending  upon  the  relation  of  their  appointmen 
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to  the  time  for  the  next  general  election.   In  other  words, 
they  must  serve  for  two  years  prior  to  running  in  a  non- 
competitive election  and  running  in  the  first  election 
after  they  have  been  in  office  for  two  years,  and  then 
their  full  time  is  provided  to  be  fourteen  years. 

The  election  procedure  is  set  forth  here. 
It  has,  as  has  been  explained,  a  non-competitive  election 
procedure.   The  Justices  of  the  Supreme  Court  and  the 
Appellate  Court  are  voted  on  by  the  electorate  of  the 
entire  State.   The  Judges  of  the  Superior  Court  and  the 
District  Court  are  subject  to  approval  or  rejection  by 
the  electorate  of  the  county  or  district  which  he  is 
required  to  --  of  course,  you  can  change  the  residency 
requirement.   You  can  also  put  in  here  that  the  Supreme 
Court  by  rule  shall  provide  for  the  poll  of  the  lawyers, 
as  to  whether  or  not  he  should  be  retained  in  office. 
And  further,  in  the  event  of  a  rejection  of  a  judge,  the 
job  will  be  filled  by  -- 

MR.  CASE:   I  take  it,  for  example,  in  the  first 
sentence  where  the  word  judge  is  used,  it  means  either 
judge  or  justice? 
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1  MR.  MARTINEAU:   Yes.   We  used  either  judge  or 

2  justice  and  it  got  to  be  awkward  and  whe  re  we  got  to  the 

3  word  justice,  we  used  the  word  judge  and  it  obviously 

4  applies  to  justice  or  judge.   We  try  to  make  judge 

5  synonymous  with  holding  judicial  office. 

6  MR.  DELLA:   Are  you  providing  for  any  provision 

7  in  here  for  a  situation  not  to  recur  such  as  v/hat  happened 

8  in  Baltimore  County  with  Judge  Berry,  where  he  wouldn't 

9  sit  on  the  Bench  and  yet  wouldn't  resign? 

10  MR.  MARTINEAU:   In  Section  13,  we  covered  the 

11  removal  of  judges. 

12  Section  11  requires  each  judge  to  retire  at 

13  age  70.   The  Chief  Justice  of  the  Supreme  Court,  with  the 

14  approval  of  a  majority  of  the  members  of  that  court,  may 

15  authorize  retired  judges  to  perform,  temporary  judicial 

16  duties  in  any  court  of  the  State. 

17  Section  12  provides  for  compensation  of  judges, 

18  and  the  first  sentence  in  here  provides  that  each  judge 

19  shall  be  compensated  for  his  judicial  service  solely  by 

20  the  State,  and  this  is  designed  to  prevent  the  supplementary 
^^  appropriations  made  by  the  various  subdivisions  of  the  Stat 
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a  practice  which,  so  far  as  we  are  aware,  has  been  con- 
demned by  everyone,  including  most  judges  of  the  State. 

The  next  is  the  usual  provision  providing  that 
compensation  of  the  judge  shall  not  be  reduced  during  his 
continuance  in  office.   It  provides  for  the  payment  of 
pensions  to  judges  and  requires  that  the  judges  of  the 
same  court  be  paid  the  same  amount  of  money. 

The  second  paragraph  there  is  the  prohibition 
against  the  judge  practicing  law,  running  for  elective 
office  or  making  any  contribution  to  or  holding  office 
in  a  political  organization,  political  party  or  taking 
part  in  any  partisan  political  campaign  or  receiving  any 
remuneration  for  his  judicial  services,  other  than  author- 
ized. 

THE  CHAIRMAN:  I  think  you  should  add  that  in 
Section  12  there  is  a  provision  that  the  judge  should  be 
compensated  solely  by  the  State  for  his  judicial  services. 

MR.  MARTINEAU:   We  thought  it  would  be  that  ther^ 
would  be  no  other  compensation,  each  judge  in  the  same 
court  will  receive  the  same  salary,  no  matter  where  he  is 
a  judge,  and  he  shall  receive  his  only  compensation  from 
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1  the  State;  so  that  the  Legislature  cannot  provide  that 

2  the  County  must  pay  a  certain  part  of  the  judge's  salary. 

3  MR.  SAYRE:   I  understand  what  is  intended  here 

4  is  that  a  judge  cannot  receive  any  remuneration  other  than 

5  for  his  services,  but  suppose  he  wrote  a  book.   Suppose 

6  he  sold  some  land  for  profit. 

7  MR.  MARTINEAU:   This  is  remuneration  for  his 

8  judicial  services. 

9  MR.  SAYRE:   For  his  judicial  service? 

10  MR.  MARTINEAU:   It  hasn't  anything  to  do  with 

11  fees  or  money  he  might  get  from  some  other  -- 

12  MR.  DELLA:   Or  he  couldn't  hire  himself  out 

13  as  a  lawyer  for  somebody? 

14  MR.  MARTINEAU:   No,  he  is  prohibited  from 

15  practicing  law. 

16  THE  CHAIRMAN:   All  right,  Section  13. 

17  MR.  MARTINEAU:   Section  13  provides  for  a  systerr 

18  for  the  removal  of  judges.   It  gives  the  Supreme  Court  the 

19  power  to  remove  any  judge  from  office  for  misconduct  in 

20  office  or  persistent  failure  to  perform  the  duties  of  his 

21  office,  or  to  retire  any  judge  for  disability  seriously 
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1  interfering  with  the  performance  of  his  duties,  which  is, 

2  or  is  likely  to  become,  of  a  permanent  character.   This 

3  might  be  called  the  Judge  Berry  provision  of  the  Consti- 

4  tution. 

5  The  judge  may  not  sit  in  any  proceeding 

6  involving  his  ov7n  removal  or  retirement.   The  Supreme 

7  Court  is  given  the  authority  by  rule  or  order  to  implement 

8  or  enforce  this  section. 

9  This  was  put  in  there  this  way  so  that  the 

10  court  could  by  rule  establish  a  commission  which  would  do 

11  all  of  the  investigation  in  the  recommendations  to  the 

12  court.   We  put  it  in  this  way  rather  than  follov7ing  the 

13  method  that  is  in  the  Constitutional  amendment  which  will 

14  be  voted  on  this  fall.   The  Constitutional  amendment 

15  actually  establishes  a  judicial  disability  commission  and 

16  decides  how  proceedings  shall  be  run  and  how  it  should 

17  make  its  recommendations  and  various  things  like  that. 

18  We  thought  that  was  much  too  cumbersome  to  put 

19  in  here  and  we  just  put  in  this  short  sentence  stating  that 

20  the  Supreme  Court  shall  appoint.   VJe  then  provide  V7hat 

21  happens  to  a  judge  who  retires  or  is  removed. 
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1  A  judge  who  retires  shall  have  the  privileges 

2  provided  by  law.   A  judge  removed  shall  have  the  benefits, 

3  pension  or  retirement  allowance  otherv7ise  accruing  from 

4  his  judicial  service  to  the  extent,  if  any,  provided  by 

5  the  order  of  removal,  and  that  was  done  because  there  may 

6  be  reasons  that  not  all  ofhis  pension  may  be  revoked,  a 

7  pension  that  he  or  his  wife  are  entitled  to.   There  may 

8  be  circumstances  under  which  he  is  removed  which  would 

9  make  that  penalty  perhaps  too  extreme. 

10  We  are  giving  discretion  to  the  Supreme  Court 

11  to  decide,  on  removal,  what  other  penalties  shall  be 

12  imposed  upon  a  judge  insofar  as  his  loss  of  pension  and 

13  other  retirement  rights. 

14  MR.  SAYRE:   Is  this  better  than  by  rule  or  law? 

15  THE  CHAIRMAN:   Which,  vzhen  you  say  this? 

16  MR.  SAYRE:   Suppose  a  judge  retires  for  disa- 

17  bility.   Wouldn' t  there  normally  be  a  provision,  provided 

18  by  law  by  the  Legislature? 

19  MR.  MARTINEAU:   VJe  say  a  judge  retired  under 

20  this  circumstance  shall  have  the  rights  and  privileges 

21  provided  by  law.   It  is  only  in  the  order  of  removal , where 
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1  a  judge  is  removed  from  office  for  misconduct  in  office 

2  or  other  similar  thing,  that  his  right  to  a  pension  shall 

3  be  as  provided  in  the  order  of  removal,  because  we  thought 

4  it  very  inappropriate  and  very  difficult  to  define  by  lav7 

5  or  anything,  before  the  facts,  what  the  penalty  ought  to 

6  be.   The  circumstances  under  which  a  judge  would  be 

7  removed  from  office  will  vary  from  time  to  time.   In  some 

8  cases,  the  stripping  of  his  retirement  benefits  may  be 

9  appropriate.   In  other  cases,  it  may  not  be,  particularly. 

10  MR.  SAYRE:   I  see  your  problem,  but  wouldn't 

11  it  be  --  I  was  just  thinking  here,  after  fifteen  years 

12  of  meritorious  service,  a   judge  then  suddenly  becomes 

13  a  very  bad  man  and  he  is  removed  for  cause,  but  he  has 

14  acquired  pension  rights  and  survivorship  rights.   You  are 

15  leading  up  to  rule  how  this  is  being  handled. 

16  MR.  MARTINEAU:   We  leave  it  up  to  the  sentence 

17  of  the  court,  in  effect. 

18  MR.  SAYRE:   Couldn't  this  be  done  by  law, 

19  where  by  law  you  leave  it  to  rule?   In  other  words,  leaving 

20  this  aspect  to  law,  you  can  do  it  that  way,  but  it  -- 

21  THE  CHAIRJ'IAN:   I  think  you  are  talking  in  cross 
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1  purposes,  unless  I  completely  misunderstood  you.   This 

2  sentence  contemplates  that  the  pension  and  retirement 

5  shall  be  as  prescribed  by  law.   It  simply  confers  upon 
4:  the  court,  upon  his  removal,  to  provide  that  the  jud?,e 

6  shall  not  receive  all  of  the  pension  benefits  othen-7ise 

6  accruing  to  him  under  the  law.   They  can  cut  it  down,  as 

7  part  of  the  penalty  of  removal. 

8  Normally,  you  think  of  removal  as  wiping  away 

9  all  pension  rights.   This  section  in  effect  says  that  the 

10  court  can  remove  and  not  wipe  av/ay  all  pension  rights. 

11  MR.  SAYRE:   I  guess  what  I  am  questioning,  and 

12  I  think  I  do  understand  it,  is  whether  the  court  should 

13  have  that  power  of  rule  v/ithout  it  being  authorized  by  law. 
14:  THE  CHAIRMAN:   It  is  not  a  power  of  rule.   This 

15  is  a  decision  in  a  particular  instance,  a  verdict. 

16  MR.  MARTINEAU:   This  is  the  same  as  giving  to 

17  the  court  the  pox>7er  to  impose  a  sentence.   In  a  criminal 

18  case,  the  sentence  is  up  to  life  imprisonment  or  even  the 

19  death  penalty.   It  gives  the  court  the  discretion  to  impose 

20  a  lesser  or  stricter  penalty  in  its  own  judgment. 

21  THE  CRAIRl-lAN:   Any  further  question  as  to 
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Section  13?   All  right,  Section  14. 

MR.  MARTINEAU:   The  last  section  in  this, 
Section  14,  provides  for  clerks  of  court.   It  provides 
that  the  Chief  Justice  of  each  court  shall  appoint  a 
chief  clerk  for  that  particular  court.   So,  we  will  have 
four  chief  clerks  of  the  judicial  system.   It  also  pro- 
vides that  there  shall  be  a  chief  clerk  of  the  Superior 
Court  in  each  county  and  for  each  division  of  the  Dis  trict 
Courts,  so  that  each  place  where  the  court  sits  will  have 
a  clerk  in  residence  there. 

Then  it  provides  for  their  appointment  and 
the  terms  shall  be  governed  by  rule.   This  is,  of  course, 
a  departure  from  the  present  system  under  which  the  clerks 
of  the  Circuit  Court  are  elected  for  a  specific  term,  but 
it  does  not  vary  from  the  procedure  for  the  Court  of  Appeal 
and  the  new  Court  of  Special  Appeals,  and  I  believe  some  of 
the  minor  courts  in  Baltimore  City  have  the  right  to  appoinjt 
their  own  clerk. 

THE  CHAIRMAN:-  Any  questions? 

JUDGE  ADKINS:   Does  this  mean  that  the  clerks 


wou 


Id  not  have  the  benefit  of  civil  service? 
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THE  CHAIRMAN:  You  mean  the  clerk  himself,  or 
are  you  including  in  that  term  the  deputy? 

JUDGE  ADKINS:  I  am  including  the  chief  clerk 
of  each  court  would  not  have  the  benefit  of  civil  service? 

MR.  MARTINEAU:   That  is  right.   He  would  be  in 
the  same  position  Mr.  Young  is  in  the  Court  of  Appeals. 

THE  CHAIRMAN:  Any  further  questions?  Then  I 
think  we  ought  to  go  back  and  go  through  a  consideration 
of  the  entire  Article,  section  by  section. 

In  view  of  the  detailed  presentation,  I  would 
hope  that  we  could  hold  to  a  minimum  the  re-presentation, 
if  that  is  a  proper  term.   I  think  V7e  better  refer  to  the 
sections  as  they  are  in  the  report,  so  you  vjould  have  the 
comments.   We  have  already  approved  Section  1.   We  go  to 
Section  2,  V7hich  appears  on  Page  15,  that  is,  Section  2-A. 

MR.  MARTINEAU:  I  think  it  would  be  better  to 
read  it  at  this  point. 

THE  CHAIRMAN:   All  right. 

MR.  MARTINEAU:   The  Supreme  Court  shall  be  the 
highest  court  of  the  State  and  shall  have  such  jurisdiction 
as  provided  by  law. 
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This  is  exactly  the  same  as  stated  in  the 
report  you  received  in  August. 

THE  CHAIRMAN:   Any  comment?   In  the  absence 
of  any  objection,  we  will  follow  the  usual  procedure  that 
it  is  approved  unless  there  is  a  change  suggested.   Is  ther|e 
any  further  comment  or  question?   If  not,  we  will  consider 
Paragraph  B,  Page  16. 

MR.  MARTINEAU:   Paragraph  B,  on  Page  16, 
Composition.   The  Supreme  Court  shall  be  composed  of  a 
Chief  Justice  and  six  associate  justices.   Four  justices 
shall  constitute  a  quorum,  and  the  concurrence  of  four 
shall  be  necessary  for  the  decision  of  a  case. 

Now,  the  only  change  from  the  earlier  draft  of 
August  is  that  we  deleted  the  words  concerning  the  divisior 
of  the  State  into  appellate  districts.  We  already  consider 
that  when  we  -- 

THE  CHAIRMAN:   In  other  words,  you  deleted  the 
language  from  this  section,  but  not  the  idea. 

MR.  MARTINEAU:   Not  the  idea. 

THE  CHAIRM/.N:   Any  question?    Mr.  Miller? 

MR.  MILLER:   I  would  like  to  knov7  --  apparently, 
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if  only  four  judges  sit  and  if  one  dissents,  what  happens? 
Would  that  have  to  be  reargued? 

THE  CHAIRMAN:   It  would  have  to  be. 

MR.  MARTINEAU:   I'm  sorry,  we  did  make  one 
change.   Excuse  me.  We  added  the  words,  of  a  case,  after 
the  very  last  word.   It  was  originally  for  a  decision  and 
we  changed  it  to  a  decision  of  a  case.   This  is  to  permit 
the  court  or  one  member  of  the  court  as  it  does  now,  to 
sign  orders  granting  motions  for  extending  time  or  such 
things  as  that. 

JUDT-E  ADKINS:   Mr.  Chairman,  I  object  to  cutting 
the  quorum  to  four.   I  think  it  is  not  unrealistic  to  ask 
for  a  quorum  of  at  least  five  out  of  seven.   I  would  sug- 
gest that  the  quorum  be  changed  to  five.   I  don't  think 
that  is  unreasonable,  out  of  a  seven  man  court. 

THE  CHAIRiMAN:   You  so  move? 


JUDGE  ADKINS 

THE  CHAIRi^IAN 


Yes,  I  so  move. 

Any  second? 
DR.  BURDETTE:   I  second  it. 

THE  CHAIRMAN:   The  motion  is  that  the  third  line 
the  word  four  be  deleted  and  five  be  substituted.   So,  it 
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will  read  five  justices  shall  constitute  a  quorum. 

MR.  MILLER:   In  that  case,  you  could  have  one 
dissent  and  it  would  still  hold  water;  is  that  right? 

THE  CHAIRMAN:   Yes.   Is  there  a  second? 

DR.  BURDETTE:   Seconded. 

THE  CHAIRMAN:   And  now,  Mr.  Miller  -- 

MR.  MILLER:   That  takes  care  of  one  dissent, 
as  I  understand  it. 

THE  CHAIRMAN:   That's  correct.   Any  discussion? 
Is  there  anything  you  want  to  say,  Robert? 

MR.  MARTINEAU:   I  would  say  V7e  v7ould  be  opposed 
to  that.   As  long  as  four  justices  are  necessary  for  the 
decision  of  a  case,  I  see  no  reason  in  having  the  require- 
ment of  an  extra  man  to  be  there.   Other  than  that  -- 

JUDGE  ADKINS:  You  don't  have  an  extra  man  there 
You  have  five  judges.  I  think  in  a  matter  of  significant 
magnitude  to  reach  the  Supreme  Court  of  a  State,  you  should 
have  five  men  to  hear  it,  instead  of  four. 

MR.  MARTINEAU:   There  may  be  circumstances,  for 
one  reason  or  another,  where  you  are  not  going  to  have  that 
many.   There  is  no  more  reason  to  say  you  should  only  have 
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1  five  than  there  is  to  say  you  should  have  six  or  seven. 

2  It  seems  to  us,  as  long  as  you  permit  four  to  make  a 

3  decision  of  the  court,  that  is  all  that  is  necessary  for 

4  a  quorum.   It  is  contemplated  and  I  am  sure  it  will  be 

5  the  experience  that  all  of  the  judges  will  sit  whenever 

6  possible. 

7  JUDGE  ADKINS:   I  will  simply  ask  for  a  vote  on 

8  my  motion. 

9  THE  CHAIRMAN:   Mr.  Case? 

10  MR.  CASE:   I've  had  a  lot  of  experience  in 

11  setting  up  new  courts,  and  the  Court  of  Special  Appeals 

12  which  has  now  passed  the  Legislature  was  the  result  of 

13  the  Com.mittee  on  Judicial  Administration  that  I  Chaired 

14  last  year  and  the  year  before.   That  committee  sallied 

15  bravely  forth  with  the  idea  that  a  minimum  quorum  was 

16  a  desirable  thing,  and  that  is  going  to  be  a  five  judge 

17  court  and  V7e  provided  in  the  enabling  legislation  that 

18  the  quorum  should  be  three. 

19  I  can  say  quite  confidently  that  this  one  matter 

20  was  the  most  abrasive  subject  that  came  before  the  Legis- 

21  lature  and,  to  make  a  long  story  short,  the  Legislature 
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was  adamant  and  we  went  along  with  the  idea  that  a  quorum 
in  that  court  should  be  at  least  four.   A  great  many 
cogent  reasons  were  expressed  by  both  the  members  of  the 
Senate  and  House  in  a  hearing  on  that  particular  measure. 

So,  the  law  will  provide  that  the  new  court 
shall  be  a  court  of  five,  with  a  quorum  of  four,  and  I 
think  that  being  the  case,  and  having  the  experience  I've 
had  in  seeing  how  these  things  work,  as  a  practical  matter, 
that  is  certainly  reasonable,  to  have  a  requirement  that 
the  quorum  of  the  Supreme  Court  be  five. 

THE  CHAIRMAN:   Any  further  discussion? 
Mr.  Miller? 

MR.  MILLER:   It  just  occurs  to  me,  Mr.  Chairman, 
if  one  dissents,  getting  back  to  that  point,  can  block 
litigation,  it  gives  the  appellee  in  every  case  a  tre- 
mendous advantage.   You  could  have  a  situation  where  the 
trial  court  of  one  judge  decides  a  close  question  and  then 
you  go  to  the  Couit  of  Appeals,  the  court  of  last  resort, 
the  Supreme  Court,  vjhatever  it  may  be,  and  three  judges 
think  it  ought  to  be  changed;  but  if  one  of  them  says  no, 
it  amounts  to  sustaining  the  trial  court,  and  it  just  seems 
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to  me  an  unfair  handicap  to  the  appellee. 

THE  CHAIRMAN:   This  would  require  the  concurrency 
of  four  in  the  decision,  regardless  of  the  quorum. 

MR.  MILLER:   Yes,  but  if  there  v;ere  five  judges 
who  heard  the  case,  there  would  be  at  least  the  chance  of 
picking  up  one  more,  better  than  if  there  were  only  four. 

THE  CHAIRMAN:   Any  further  discussion? 
Mr.  Clagett? 

MR.  CLAGETT:   As  a  practical  matter,  doesn't 
it  really  mean  that  at  least  five  judges  would  always  sit 
and  in  all  probability  the  full  court,  unless  there  vjas 
some  good  reason  for  one  of  the  judges  to  be  absent? 

THE  CHAIRMAN:   You  mean  the  court  couldn't  sit 
in  panels  of  less  than  five? 

MR.    CTJ\CETT:      Exactly. 

THE  CHAIRMAN:   Any  further  discussion?   Are  you 
ready  for  the  question? 

The  question  arises  on  the  motion  to  substitute 
five  for  four  in  the  third  li.ne  of  Paragraph  B.   All  those 
in  favor  please  signify  by  a  show  of  hands.   Contrary? 

The  motion  is  carried  17  to  3.   Any  further 


Court  Reportert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitabit    Building 
Baltimore  2,  Ntaryland 


leiin.-'on  9-6."ni) 


.1 

.    f 


269 


1 
2 

3 

4 


5 


6 
7 

8 


9 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


question  on  Paragraph  B?   If  not,  we  will  move  to  Section 
3-A,  Page  17. 

MR.  MARTINEAU:   Section  3,  the  Appellate  Court. 
A.   Jurisdiction.   The  Appellate  Court  shall  have  such 
jurisdiction  as  provided  by  law. 

This  is  exactly  the  same  provision  as  vje  had 
the  last  time. 

DR.-  BURDETTE:   Mr.  Chairman,  would  the  Committee 
agree  to  such  language  as  the  Appellate  Court  shall  have 
the  jurisdiction  provided  by  law?   Once  before  we  had  this 
problem  of  the  rather  queasy  language  of  saying  such  juris- 
diction as  provided  by  law,  V7hen  really  what  that  means  is 
such  jurisdiction  as  be,  or  may  be,  with  some  verb  in  there 
provided  by  law. 

THE  CHAIRr4AN:   Would  it  meet  your  approval  if 
we  said  may  be  after  as? 

DR.  BURDETTE:   Yes. 

MR.  MARTINEAU:   I  think  the  Committee  on  Style 
is  going  to  have  the  last  v7ord  on  this. 

THE  CHAIRMAN:   I  am  glad  to  hear  you  make  that 
comment.   I've  been  trying  to  get  that  changed  for  a  long 
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time.   Can  we  assume  that  the  same  change  will  appear  -- 
this  appears  numerous  times. 

MR.  MARTINEAU:   Whatever  the  Committee  on  Style 
prefers . 

MR.  CLAGETT:   Are  you  going  to  strike  such? 

THE  CHAIRMAN:   No.   The  Appellate  Court  shall 
have  such  jurisdiction  as  may  be  provided  by  law. 
8  MR.  CLAGETT:   I  don't  think  that  is  what 

Dr.  Burdette  says. 

10  THE  CHAIRMAN:   I  asked  him  if  that  is  satis - 

11  factory. 

12  DR.  BURDETTE:   That  is  all  right,  but  the  very 
15     clearest  way  to  say  it  is  the  Appellate  Court  shall  have 

14  the  jurisdiction  provided  by  law.   The  thing  that  is  bad 

15  is  the  absence  of  a  verb  between  as  and  by.   The  Appellate 

16  Court  shall  have  the  jurisdiction  as  provided  by  law. 

17  THE  CHAIRMAN:   In  the  absence  of  an  objection, 

18  we  will  take  the  language  of  the  Chairman  of  the  Committee 

19  on  Style. 

20  MR.  CASE:   What  is  it? 

21  THE  CHAIRMAN:   The  Appellate  Court  shall  have 
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1  such  jurisdiction  as  provided  by  law,  and  we  will  make 

2  that  corresponding  change  without  discussion  throughout 

3  the  Article.   It  appears  many  times.   Any  further  question? 
4:  All  right,  Paragraph  B,  Page  17. 

5  MR.  MARTINEAU:   This  provides  the  composition 

0  of  the  Appellate  Court.   The  Appellate  Court  shall  be 

7  composed  of  a  Chief  Judge  and  no  fewer  than  four  associate 

8  judges,  as  provided  by  la\<i .      The  Appellate  Court  may  sit 
S  in  panels  of  no  fev/er  than  three  judges,  as  provided  by 

10  rule. 

11  Here,  of  course,  we're  running  into  the  same 

12  problem  we  just  had  a  vote  on,  except  I  think  there  is 

13  more  reason  here  to  have  the  three  judges  rather  than  a 

14  higher  number  because  we  contemplate  that  there  will  be 

15  "many  panels  of  this  court  sitting  throughout  the  State  and 

16  V7e  don't  think  that  a  panel  should  necessarily  be  any  more 

17  than  three. 

18  We  can  envision  a  three  judge  panel  and,  of 

19  course,  a  tv7o  to  one  vote  by  such  a  panel  v7ould  be  a 

20  decision  of  the  court. 

21  THE  CHAIRMAN:   Any  question?   Any  comment,  debat 
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1  We  will  move  on  then  -- 

2  MR.  CASE:   I  might  say,  Mr.  Chairman,  I  will 

3  go  along  with  this,  but  I  can  warn  the  Commission  that 

4  this  is  a  very  unpopular  provision,  with  respect  to  having 

5  the  court  sit  in  panels, in  some  areas  and  you  will  find 

6  when  this  gets  into  the  convention  that  this  probably 

7  isn't  going  to  survive. 

8  THE  CHAIRMAN:   Except  there  is  one  difference 

9  between  your  situation,  as  I  understand  it.   You  V7ere 

10  talking  about  the  enabling  act,  and  that  is  a  provision 

11  of  the  Legislature. 

12  MR.  CASE:   Yes. 

13  THE  CH/.IRMAN:   This  is  a  provision  in  the 

14  Constitution  which  leaves  this  situation  to  the  Legislature 

15  as  to  whether  they  can  sit  in  panels. 

16  MR.  CASE:   That's  right.   We  didn't  put  anything 

17  in  the  Constitution. 

18  THE  CHAIRMAN:   I'm  sorry,  it's  provided  by  rule, 

19  Any  further  comment  on  Paragraph  B?   If  not,  V7e  V7ill  move 

20  to  Section  4-A,  on  Page  18. 

21  MR.  MARTINEAU:   The  Superior  Court  -- 
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1  MR.  CLAGETT:   Mr.  Chairman,  it  might  be  worth- 

2  while  to  make  the  comment  and  direct  it  at  the  criticism 

5  which  is  directed  at  panels  or  the  court  sitting  in  panels. 

4.  This  is  not  the  highest  court.   It  is  not  the  Supreme  Court 

5  It  is  only  applicable  to  the  Appellate  Court  and  therefore 

6  you  do  not  have  panels  that  could  be  deciding  the  funda- 

7  mental  law  of  the  land,  because  you  still  have  recourse 

8  to  the  Supreme  Court. 

9  THE  CHAIRT'lAN:   Mr.  Hargrove? 

10  MR.  HARGROVE:   Is  that  really  true?   Isn't  this 

11  the  highest  court  for  some  cases? 

12  THE  CHAIRI-IAN:   Not  necessarily.   This  would  be 

13  up  to  the  Legislature  to  determine  the  jurisdiction.   As 

14  far  as  the  Constitution  is  concerned,  it  would  not  be. 

15  MR.  CASE:   It  is  the  highest  court  unless  the 
15  Court  of  Appeals  wishes  to  grant  certiorari. 

17  MR.  MARTINEAU:   I  might  say  with  respect  to  this 

18  that  the  court  may  sit  in  panels  as  provided  by  rule,  and 

19  this  is  as  provided  by  rule  of  the  Supreme  Court.   It  is 

20  not  by  rule  of  the  Appellate  Court.   It  will  be  the  Supreme 

21  Court  which  will  determine  whether  the  Appellate  Court  will 
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sit  in  panels. 

THE  CHAIRMAN:   Section  4-A,  Page  18. 

MR.  MARTINEAU:   The  Superior  Court  shall  have 
all  original  jurisdiction,  except  as  othervrise  provided 
by  law  and  such  other  jurisdiction  as  provided  by  law. 
Jurisdiction  of  the  Superior  Court  shall  be  uniform 
throughout  the  State. 

Now,  in  this  we  are  making  the  same  changes 
in  the  language  as  we  made  before. 

THE  CHAIRMAN:   Not  quite  the  same.   Is  this 
the  place  --  you  have  to  use  may  be  -- 

MR.  MARTINEAU:   We'll  let  the  Committee  on  Style 
handle  that. 

MR.  SAYRE:   We  have  to  insert  after  as  provided 
by  law  in  this  Constitution. 

MR.  MARTINEAU:   No,  you  don't  have  to  do  that. 

THE  CHAIRMAN:   I  think  he  is  thinking  of  the 
fact  that  you  do  cover  in  this  Constitution  original 
jurisdiction  in  the  Supreme  Court. 

MR.  MARTINEAU:   That's  correct,  but  I  think  the 
term  law  certainly,  as  I  would  interpret  it,  would  certainljy 
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m. 

encompass  -- 

2 

MR.  SAYRE:   I've  never  felt  that  --  Mr.  Martinea 

J, 

3 

I  think  it  would  -- 

4 

MR.  CASE:   I  think  Mr.  Sayre  has  a  point. 

5 

MR.  BROOKS:   Theoretically,  it  does,  but  the 

6 

way  this  Commission  has  used  by  law  -- 

7 

MR.  CASE:   It's  an  act  of  the  Legislature. 

8 

MR.  MARTINEAU:   We  would  certainly  have  no 

9 

objection  to  putting  that  in,  to  make  it  crystal  clear. 

10 

THE  CHAIRMAN:   Any  further  questions? 

11 

MR.  MINDEL:   Mr.  Chairman,  I'm  a  little  confused 

> 

12 

when  it  says  the  Superior  Court  shall  have  all  original 

13 

jurisdiction.   Isn't  that  a  little  awkvrard,  to  set  it  out 

14 

that  way,  and  confusing,  v/hen  you  say  all  original  juris- 

15 

diction? 

16 

MR.  MARTINEAU:   The  reason  we  do  this  is  we 

17 

don't  want  to  have  any  gap.   It  has  all  original  juris- 

18 

diction  except  as  otherwise  provided  by  law.   In  other  word 

5  > 

19 

the  Legislature  can  specifically  give  original  jurisdiction 

20 

in  certain  cases  to  the  District  Court. 

21 

Of  course,  we  would  also  have  to  put  in  here 

- 
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1  it  doesn't  have  original  jurisdiction  that  is  conferred 

2  by  this  article  on  the  Supreme  Court. 

3  THE  CHAIRMAN:   I  don't  think  that  is  his  point. 

4  I  think  the  language  is  intended  to  mean  shall  have  original 

5  jurisdiction  in  all  cases. 

6  MR.  MINDEL:   Well,  just  all  original  jurisdiction 

7  strikes  me.   Anybody  reading  it  at  first  blush  would  be 
Q  confused. 
9  MR.  MILLER:   Would  it  be  clearer  to  say  as 

10  provided  herein  by  law? 

11  THE  CHAIRMAN:  That  is  a  different  point.   What 

12  he  is  talking  about  now  is  the  phrase  all  original  juris- 

13  diction,  in  the  second  line.  Would  the  Committee  consider 

14  changing  that  to,  shall  have  original  jurisdiction  in  all 

15  cases'^ 
15  MR.  MARTINEAU:   I  don't  see  any  problem  with 

17  that,  offhand. 

18  THE  CHAIRMAN:   Is  that  acceptable?   Any  objectiori 

19  to  that  change?   Strike  the  word  all  before  original  and 

20  before  the  comma  after  jurisdiction  add  in  all  cases. 

21  Now,  what  language  did  you  add  to  cover  Mr.Sayre 
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point? 

MR.  MARTINEAU:   Well,  it  V7ould  be  accepted 
as  othen-7ise  provided  by  this  Constitution  or  by  law. 

MR.  SYKES:   Mr.  Chairman,  would  that  language 
in  all  cases  cover  a  probate  proceeding  where  there  is 
no  contest?   I'm  afraid  -- 

MR.  MARTINEAU:   I'm  afraid  that's  the  reason 
we  said  all  original  jurisdiction. 

MR.  SYKES:   Yes.   I  think  all,  it  includes  all 
proceedings.   You  may  want  to  have  a  repository  for  the  -- 

THE  CHAIRf4AN:   It  seems  to  me  the  phrase  is 
awkward  when  you  say  all  original  jurisdiction.   If  you 
don't  like  in  all  cases,  there  ought  to  be  some  phrase  -- 

MR.  SYKES:   In  all  proceedings   may  be  better. 

MR.  MINDEL:   In  all  proceedings  would  be  better 

THE  CHAIRMAN:   I  would  suggest  that  the  Com- 
mittee take  this  into  consideration.   It  seems  to  me  there 
is  some  force  in  the  suggestion  that  you  are  going  to  use 
proceeding,  it  ought  to  be  judicial  proceedings.   Rather 
than  debate  it  now,  will  the  Committee  take  it  under  con- 
sideration and  also  Mr.  Sayre's  point  about  original 
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1  jurisdiction  conferred  by  the  Legislature.   Any  further 

2  questions  or  comment  as  to  this  section?   All  right,  we 

3  will  move  on  to  B,  on  Page  19. 

^  MR.  MARTINEAU:   Composition.   The  Superior 

5  Court  shall  be  composed  of  a  Chief  Judge  and  no  fewer 

G  than  one  associate  judge  resident  in  each  county,  as  pro- 

"Z  vided  by  law. 

B  THE  CHAIRMAN:   Any  question? 

^  DR.  BURDETTE:   Here  it  should  be  left. 

10  MR.  MARTINEAU:   We  debated  this  one  back  and 

•^1  forth.   I  am  frankly  not  sure  which  is  the  right  one  and 

12  X  wouldn't  mind  leaving  that  to  the  committee  on  style. 

13  THE  CHAIRMAN:   All  right,  let  that  go  to  the 
1'^  committee  on  style.   Any  further  question  as  to  this  section 

15  Mrs.  Bothe? 

16  MRS.  BOTHE:   I  will  just  make  a  comment  per- 

17  taining  to  what  Congressman  Miller  was  saying  about 

18  accessibility  of  judges,  that  this  provision  would  take 

19  care  of  that. 

20  THE  CHAIRMAN:   This,  of  course,  raises  the 
^1  fundamental  question  that  Judge  Adkins  raised  V7hen  we 
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were  considering  Section  9. 

MRS.  BOTHE:   It  would  take  care  of  that. 
I  have  another  comment  when  we  get  to  it. 

MR.  MILLER:   I  am  satisfied,  as  far  as  the 
Superior  Court. 

MR.  MARTINEAU:   I  think,  to  cover  Judge  Adkins ' 
point,  you  would  have  to  say  here  one  judge  for  each 
county  and  then  leave  it  to  the  district  that  the  judge 
is,  as  to  where  he  must  reside  when  appointed  or  what 
qualifications  he  must  have  to  be  appointed. 

MR.  SYKES:   As  I  read  this,  Mr.  Chairman,  this 
has  nothing  to  do  with  eligibility.   This  requires  that 
once  a  judge  is  appointed,  he  has  to  reside  in  the  county. 

THE  CHAIRMAN:   Yes,  but  that  is  the  point  that 
we  were  -- 

MRS.  BOTHE:   It. has  to  do  with  accessibility. 

MR.  MARTINEAU:   Perhaps  we  ought  to  ask  Judge 
Adkins  if  he  has  any  objection? 

JUDGE  ADKINS:   I  have  no  objection  to  this 
provision. 

MR.  CASE:   And  I  think  it  is  consistent  V7ith 
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what  he  says,  too. 

2 

MR.  CLAGETT:   You  mean  the  first  time  or  second 

5 

time,  because  the  first  statement  by  Judge  Adkins  v;as  not  - 

' 

4 

MR.  CASE:   I  supported  his  first  statement  and 

5 

I  support  it  now. 

6 

THE  CHAIRMAN:   He  said  he  didn't  want  it  to  go 

7 

on  there. 

8 

JUDGE  ADKINS:   My  first  statement  was  a  mistake. 

9 

MR.  CLAGETT:   And  I  agree  with  that. 

10 

MR.  MILLER:   I  might  say,  Mr.  Chairman,  in 

11 

talking  against  my  idea  of  accessibility,  it  would  seem  to 

12 

me  unnecessary  to  have  an  associate  judge  or  resident  in 

13 

each  county.   If  the  Chief  Judge  resided  in  the  county, 

14 

I  don't  think  it  would  be  necessary  to  have  an  associate 

15 

judge  in  that  county,  but  I  do  think  there  ought  to  be  one 

16 

judge  in  each  county. 

17 

THE  CHAIRMAN:   I  think  that  is  what  the  Committe 

a 

18 

intended,  is  it  not,  Mr.  Martineau? 

19 

MR.  MILLER:   It  is  not  what  it  says. 

20 

MR.  CASE:   He's  right  about  that.   This  can  be 

21 

read,  there  should  be  a  Chief  Judge  in  every  county. 

■ 
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THE  CHAIRMAN:   No,  that  is  not  -- 

MR.  CASE:   I  know  that  is  not  what  it  means, 
but  it  can  be  read  that  way. 

THE  CHAIRMAN:   If  the  Chief  Judge  is  in  Balti- 
more County,  you  would  also  have  an  associate  judge  in 
Baltimore  County,  that's  Mr.  Miller's  point. 

MR.  CASE:   This  should  read  the  Superior  Court 
shall  be  composed  of  a  Chief  Judge  and  no  fewer  than  one  - 

MR.  MARTINEAU:   You  want  a  comma  after  Chief 
Judge.   He  has  a  good  point,  of  requiring  an  extra  asso- 
ciate judge  when  a  Chief  Judge  is  appointed,  which  we  don't 
intend  to  do.   I'm  sure  our  point  is  when  you  appoint  a 
Chief  Judge,  if  you  have  one  Chief  Judge  in  Charles  County, 
you  do  not  have  to  appoint  another  associate  judge  in 
Charles  County.   We  discussed  this  in  great  detail  and 
decided  it  wasn't  necessary  to  do  this. 

First  of  all,  we  don't  think  there  is  too  much 
chance  of  a  Chief  Judge  being  appointed  out  of  a  small 
county  where  there  is  only  one  judge,  but  even  if  that  is 
the  case,  he  is  not  going  to  be  gone  all  the  time  and,  when 
he  is  gone,  the  assignment  power  will  be  taken  care  of  by 
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10 


1  giving  that  county  a  judge  to  take  care  of  the  judicial 

2  business  in  that  court. 

3  MR.  MILLER:   My  point  is  that  you  say  there 
^  must  be  an  associate  judge  in  each  county. 

5  THE  CHAIRMAN:   He's  not  talking  about  the 

6  question  of  language.   It's  the  question  of  principle. 

7  Mr.  Sykes? 

8  MR.  SYKES:   That  doesn't  accord  with  my  recol- 

9  lection  or  the  printed  comments.   My  understanding  was  that 
the  Superior  Court  was  a  State-wide  court  and  it  was  going 

H  to  have  a  Chief  Judge  who  was  responsible  to  the  Chief 

12  Justice  and  this  this  Chief  Judge  was  going  to  be  essen- 

13  tially  an  administrative  judge  with  State-wide  functions 
1^  and  making  him  a  resident  of  some  county  and  saying  that 

15  you  didn't  have  to  have  at  least  one  other  judge  who  was 

16  resident  in  that  county  would  take  av7ay  from  that  county 

17  the  advantages  of  a  resident  judge,  and  I  think  the  Com- 

18  mittee  meant  exactly  V7hat  it  said. 

19  It  should  have  a  ccmma  after  the  word  judge; 

20  the  Superior  Court  shall  be  composed  of  a  Chief  Judge,  and 
^1  it  makes  no  difference  where  that  judge  resides,  but  in 
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every  county  there  has  got  to  be  at  least  one  resident 
judge  other  than  the  Chief  Judge,  and  that  is  v.'hat  comma 
to  us  indicated. 

If  it  wasn't  artistically  stated,  it  vjas  meant 
to  be,  but  I  thought  that  was  clearly  stated. 

MR.  MARTINEAU:   My  recollection  in  discussing 
this  with  particularly  Judge  Pov^ers  and  Judge  Diggs, 
that  this  wasn't  necessary,  to  require  an  additional  judge 
to  replace  the  Chief  Judge  when  he  is  away  from  a  particu- 
lar spot,  that  the  judicial  business  in  that  particular 
county  could  be  continued  to  be  carried  on.   I  might  ask 
our  reporter  to  either  confirm  or  dispute  V7hat  I  just  said. 

MR.  RODOWSKY:   The  conclusion  in  that  debate 
was  that  rather  than  require  that,  by  virtue  of  the  desig- 
nation of  Chief  Judge,  if  a  vacancy  in  the  county  from 
V7hich  the  m.an  designated  as  Chief  Judge  arose,  that  an  effort 
would  be  made  to  cover  that  particular  county  by  assignment 
of  judges  and  if  the  problem  became  acute,  then  there  would 
have  to  be  provided  an  additional  judgeship,  rather  than 
going  through  the  trouble  of  creating  a  judgeship  in  the 
county  the  vacancy  is  created  in. 
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MR.  CASE:   Then  Mr.  Sykes '  interpretation  is 


incorrect. 


MR.  SYKES:   I  must  have  been  asleep.   I  thoup,ht 
it  was  the  other  way. 

MR.  CASE:   I  think  he's  right  in  substance. 

THE  CHAIRMAN:   Any  other  questions?   Did  you 
want  to  make  a  motion,  Mr.  Sykes? 

MR.  SYKES:   Well,  I  move  that  the  matter  be 
recommitted  to  the  Committee.   I  don't  think  V7e  ought  to 
debate  it  at  length  here,  but  I  would  like  to  get  a  chance 
to  think  about  it  and  express  my  viev7s  in  the  Committee 
debate.   It  apparently  was  decided  before  I  got  there  and 
the  difficulty  I  have  is  if  I  thought  it  meant,  from  readin 
the  language,  something  so  clearly  different  from  what  it 
was  intending,  the  Committee  has  a  drafting  job  to  make 
it  clear  as  to  V7hat  the  resolution  is. 

MR.  CASE:   I  second  that  motion,  in  that 
apparently  there  is  some  misunderstanding  betV7een  the 
members  of  the  Committee  themselves  as  to  what  is  intended. 
I  personally  am  in  favor  of  what  Mr.  Sykes  has  expressed 
and  I  think  the  Committee  ought  to  thrash  this  out  again. 
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1  MR.  GENTRY:   Just  to  point  something  out,  in 

2  Section  8,  he  serves  as  Chief  Justice,  and  you  bring  out 

3  one  section  where  he  serves  as  another  member.   You  have 

4  quite  a  problem. 

5  MR.  MARTINEAU:   This  is  one  of  the  problems  we 

6  considered  and  we  discussed  this  at  great  length,  particu- 

7  larly  with  Judge  Diggs  and  Judge  Powers,  as  one  coming 

8  from  a  jurisdiction  where  he  is  the  only  resident  judge 

9  and  the  other  one  comes  from  a  jurisdiction  where  they 

10  have  many  judges,  and  they  both  agreed  this  is  the  way 

11  to  handle  it. 

12  DR.  BURDETTE:   One  of  whom  shall  be  Chief  Judge, 

13  the  V7ay  you're  talking  now. 

14  THE  CHAIRMAN:   Any  further  questions  on 

15  Paragraph  B?   If  not,  we  will  move  on  to  Section  5,  on 

16  Page  21. 

17  MR.  MARTINEAU:   The  District  Court.   The  Distric 

18  Court  shall  have  such  original  jurisdiction  as  provided  by 

19  lav7.   Jurisdiction  of  the  District  Court  shall  be  uniform 

20  throughout  the  State. 

21  Of  course,, we  have  run  into  the  same  change 
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here  as  to  language. 

THE  CHAIRMAN:   No,  I  wouldn't  think  so.   Here 
I  think  you  would  V7ant  the  word  such. 

MR.  MARTINEAU:   No,  original  jurisdiction  pro- 
vided by  law. 

THE  CHAIRMAN:   All  right.   Any  question,  comn^ent^ 
Any  discussion?   The  section  reads,  the  District  Court  shal 
have  such  original  jurisdiction  as  provided  by  law. 
Jurisdiction  of  the  District  Court  shall  be  uniform  through 
out  the  State. 

Paragraph  B,  Page  22. 

MRS.  BOTHE:   Mr.  Eney,  before  we  go  on  to  that, 
there  were  some  questions  in  my  mind  when  we  discussed  this 
in  committee,  as  to  whether  or  not  the  District  Court 
jurisdiction  should  be  uniform,  particularly  because  it 
takes  the  flexibility  away  to  increase  the  jurisdiction 
of  the  District  Courts  in  the  sparsely  populated  counties, 
perhaps,  to  give  them  more  work  to  do  and  completely 
abrogates  the  possibility  of  making  local  adjustments  in 
the  vjork  loads  in  the  District  Court  and  the  Superior  Court 

I  particularly  wondered  if  Mr.  Case,  who  I  knov7 
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studied  this  problem,  had  any  comment  on  that  subject? 

MR.  CASE:   Well,  the  Committee  on  Judicial 
Administration  recommended  and  the  Bar  Association  adopted 
a  recommendation  that  there  should  be  a  minimum  original 
jurisdiction  which  should  be  uniform  throughout  the  State, 
but  then  on  top  of  that,  it  was  recommended  that  there  be 
concurrent  jurisdiction  which  could  be  as  provided  by  lav;, 
which  would  not  necessarily  be  uniform. 

MR.  MARTINEAU:   It  was  our  conclusion  that  both 
the  exclusive  and  concurrent  be  uniform.   There  was  a 
reason  to  have  the  exclusive  uniform,  and  we  agree  with 
you  on  that.   We  don't  see  the  reason  why  the  concurrent 
should  also  be  uniform  because  the  concurrent  feature 
doesn't  create  any  problem.   You  can  still  go  where  you 
want  to  go. 

MR.  CASE:   There  is  a  valid  reason  for  it,  Mr. 
Martineau,  and  that  is  in  the  more  populous  counties, 
experience  and  research  on  our  level  showed  that  you  could 
have  a  much  larger  concurrent  jurisdiction  than  you  can  in 
the  more  rural  counties. 

For  example,  in  Prince  George's  County  and 
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Montgomery,  the  concurrent  jurisdiction  with  the  Superior 
Court  could  go  up  to  as  high  as  $5,000.   Whereas,  such  a 
provision  in  Somerset  County  might  not  be  appropriate  at 
all. 

MR.  MARTINEAU:   There  is  no  reason  why  it  would 
affect  Somerset  County  even  if  the  concurrent  jurisdiction 
does  go  up  to  $5,000  in  Somerset  County.   It  doesn't  mean 
that  there  is  going  to  be  any  change  in  the  practice  there, 
Everyone  who  wants  to  go  into  the  Superior  Court  can  still 
do  so. 

It  is  strictly  a  question  of  the  choice  of  the 
litigant.   The  concurrent  jurisdiction  doesn't  require 
anyone  to  go  into  any  particular  court  and  that  is  v/hy, 
if  you  do  want  to  raise  it  in  Prince  George's  County,  it 
is  not  going  to  affect  Prince  George's  County  in  the 
slightest  to  raise  it  in  Somerset  County. 

MR.  CASE:   Well,  the  point  of  it  is  that  the 
effect  of  V7hat  you  are  doing  here  would  be  to  dov7ngrade 
the  jurisdiction  of  the  court  in  some  areas  of  the  State 
where  it  could  more  easily  be  upgraded,  because  the  juris- 
diction will  seek  its  lovzest  common  denominator  and  this 
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means,  as  a  practical  matter,  the  jurisdiction  in  Baltimore 
City,  Baltimore  County  and  Prince  George's  County  will 
probably  be  governed  by  what  the  people  want  in  Somerset 
County. 

MR.  HARGROVE:   I  think,  as  a  member  of  the 
Legislative  Committee,  there  was  one  problem  we  considered 
in  considering  the  District  Court  as  a  State-wide  court. 
Likewise,  we  considered  the  judges  moving  from  place  to 
place,  and  this  is  one  of  the  considerations  that  was 
weighed  in  favor  of  a  unified,  at  least  concurrent,  through 
out  the  State  and  that  can  be  a  problem  when  you  go  from  a 
less  populous  county  into,  say  Montgomery  County  or  one  of 
the  neighboring  counties. 

This  is  one  of  the  things  we  felt  would  out- 
weight,  perhaps,  the  ability  of  the  lawyer  to  select  his 
own  court  which  is  done  certainly  very  readily  in  Baltimore 
City.   1  know  as  a  fact,  in  the  People's  Court,  you  have 
up  to  $2500  and  there  are  many  lawyers  who  go  into  Baltimor 
City  Court,  as  opposed  to  the  People's  Court,  and  we  felt 
this  far  outweighed  the  other  problem. 

DR.  MICHENER:   I  disagree  v/ith  Mr.  Hargrove  and 
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1 

Mr.  Case.   I  think  it  is  important  to  have  your  courts 

2 

of  lov/er  jurisdiction  at  the  minimum  expense  of  the  people. 

1 

5 

V7hen  you  say  the  jurisdiction  of  the  court  shall  be  uniforir 

4 

throughout  the  State,  I  feel  just  as  that  goes  forward. 

5 

it  means  the  Legislature  is  going  to  put  a  $250  or  $500 

6 

jurisdiction  on  this,  and  therefore  we  will  lose  efficiency 

7 

and  the  ability  in  the  larger  jurisdiction,  such  as  the 

8 

Metropolitan  Baltimore  area,  being  able  to  give  justice 

9 

to  the  people  in  litigation  say  up  to  $2500. 

10 

The  effect  of  this  will  give  it  all  $2500. 

11 

MR.  MA.RTINEAU:   Mr.  Case  has  already  suggested 

12 

that  the  exclusive  jurisdiction,  which  is  what  you  are 

13 

talking  about,  will  be  uniform. 

14 

DR.  MICHENER:   I  think  that  is  wrong.   I  think 

15 

the  people  in  Somerset  County  want  to  have  it  at  $500,  and 

16 

if  the  people  in  Baltimore  City  V7ant  to  have  it  at  2500, 

17 

I  think  this  is  right. 

18 

MR.  MARTINEAU:   This  is  getting  away  from  the 

19 

most  important  concept  we're  trying  to  get  here,  v;hich  is 

20 

a  single  State  court.   This  is  not  a  separate  court  in  each 

21 

of  these  counties,  to  have  the  jurisdiction  go  up  and  down 
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as  the  people  may  see  fit.   This  is  a  State-wide  court 
and  there  is  a,  so  far  as  I  can  see,  absolutely  no  reason 
to  vary  the  jurisdiction  of  these  courts  from  county  to 
county. 

DR.  MICHENER:   The  only  reason  to  vary  the 
jurisdiction  is  to  provide  the  proper  services  to  the 
people  as  desired  by  the  lawyers  and  the  citizens  of  the 
individual  localities,  and  I  think  that  is  a  factor  that 
has  some  weight. 

MR.  MARTINEAU:   I  don't  see,  frankly,  how  our 
proposal  will  defeat  that. 

MR.  BOTHE:   I  think  we're  losing  sight  of  one 
thing  and  that  is  that  the  requirement  might  not  have  to 
be  written  into  the  Constitution.   It  may  be  that  the 
Legislature  in  its  wisdom  will  find  that  a  uniform  juris- 
dictional system  is  desirable,  but  I  question  whether  the 
Constitution  should  make  it  mandatory,  particularly  when 
you  are  starting  a  new  court  system.   The  District  Court 
system  is  going  to  be  a  brand  new  one.   There  has  been  no 
experience  with  it  and  there  are  going  to  be  quite  a  few 
problems  of  a  jurisdictional  nature.   I  see  no  reason  V7hy 
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1  we  cannot  delete  the  requirement  that  the  jurisdiction  be 

2  uniform,  with  the  hope  that  the  development  of  the  enabling 

3  legislation  will  be  such  as  to  aim  tov7ard  uniformity,  but 

4  not  to  require  it  in  the  Constitution: 

5  MR.  MARTINEAU:   I  think  the  reason  against  that 

6  is  that  the  experience  in  this  State  has  been  that  the 

7  Legislature  doesn't  seek  uniformity.   Unless  you  require 

8  it,  you  are  not  going  to  have  it,  and  my  honest  personal 

9  feeling  is,  and  I  thought  it  was  the  opinion  of  the  Com- 

10  mittee,  that  the  purpose  of  uniformity,  the  objective  of 

11  uniformity  was  important  enough  to  write  this  requirement 

12  into  the  Constitution. 

13  MR.  SAYRE:   I  thought  the  Committee  had  been 
14-  unanimous  on  the  uniformity  of  jurisdiction  of  this  court 

15  and,  to  me,  if  it  didn't  require  unifonnity,  you  are 

16  tossing  it  right  back  to  what  the  present  system  v/e  have 

17  nov7  is,  to  almost  have    different  courts  for  different 

18  jurisdictions,  and  that  is  V7hat  you  want  to  eliminate. 

19  You  want  to  know  what  court  is  going  to  handle 

20  what  jurisdiction. 

21  ^THE  CHAIRMAN:   Mr.  Sykes? 
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MR.  SYKES:   I  can't  overemphasize  enough  that 
there  is  no  practical  problem  created  by  giving  effect  to 
the  principle  of  uniformity  here,  and  the  reason  that  there 
is  no  practical  problem  is  this.   You  are  going  to  have 
exclusive  jurisdiction,  which  even  Mr.  Case  concedes 
ought  to  be  uniform  throughout  the  State. 

MR.  CASE:   Even? 

MR.  SYKES:   That  jurisdiction  -- 

MR.  CASE:  I've  gotten  this  proposal  through 
my  group.  You've  still  got  to  get  yours  through,  and  I 
might  say  it's  a  tougher  group,  too. 

MR.  SYKES:   It's  important  for  any  lawyer  in 
any  part  of  the  State  to  be  able  to  know  how  much  money 
must  be  involved  when  he  goes  into  a  particular  county  or 
in  any  county,  and  he  shouldn't  have  to  go  looking  up  all 
kinds  of  local  laws  in  effect  and  special  law  books.   If 
this  is  a  State-wide  court  with  State-wide  dignity,  it 
ought  to  have  a  uniform  exclusive  jurisdiction. 

Now,  with  regard  to  concurrent  jurisdiction, 
by  the  very  nature  of  that  jurisdiction,  the  practical 
problems  are  completely  eliminated.   The  plaintiff  can 
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go  either  to  the  District  Court  or  the  Superior  Court, 
wherever  he  wants  to  go,  and  if  he  chooses  a  Superior 
Court,  he  is  there  and  there  is  no  problem,  no  matter 
what  you  set  the  concurrent  jurisdiction  limit  at. 

If  the  plaintiff's  lawyer  chooses  the  District 
Court  and  the  defendant  wants  to  get  into  the  Superior 
Court  by  praying  a  jury  trial,  by  the  very  nature  of 
concurrent  jurisdiction,  he  can  do  so.   So  that  either 
side  can  get  into  the  Superior  Court  if  it  wants  to  and, 
if  both  sides  consent,  they  can  stay  in  the  District  Court, 
no  matter  V7hat  figure  you  set  the  concurrent  jurisdiction 
at. 

THE  CHAIRI^IAN:   I  would  like  to  recognize  Mr. 
Rodowsky .   He  has  been  trying  for  some  time  -- 

MR.  RODOWSKY:   I  would  like  to  point  out  to 
the  Commission  that  there  are  tv7o  sides  to  the  coin.   If 
you  eliminate  the  requirement  for  uniformity  with  respect 
to  the  District  Court,  you  thereby  eliminate  the  require- 
ment for  uniformity  for  the  Superior  Court,  since  the 
break  is  going  to  be  between  the  tv7o.   Actually,  at  each 
level,  you  have  one  court  throughout  the  State.   You  will 
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therefore  say  that  the  one  court  throughout  the  State 

will  have  varying  jurisdiction, 

MR.  BOND:   I  don't  believe  I'm  disagreeing 

with  Mr.  Rodowsky  or  Mr.  Sykes.   I  don't  object  to  a 

uniform  minimum  jurisdiction  throughout  the  State,  but 

when  the  language  says  the  jurisdiction  of  the  District 

Court  shall  be  uniform  throughout  the  State,  I  ask  them 

to  tell  me  how  it  could  be  concurrent  jurisdiction,  where 

concurrent  jurisdiction  is  desired  by  the  people  and  by 

the  lavjyer? 

THE  CHAIR>tAN:   I  don't  think  Mr.  Sykes  suggested 
the 
that  /concurrent  jurisdiction  limits  would  not  be  uniform, 

Mr.  Bond. 

MR.  SYKES:   I  didn't.   I  suggested  that  the 
concurrent  jurisdiction  limit  should  be  uniform  and  that 
wouldn't  hamper  the  plaintiff  or  the  defendant  in  the 
choice  of  court. 

MR.  CASE:   I  just  want  to  correct  Larry  Rodowsky 
statement,  because  so  long  as  original  jurisdiction  is 
uniform,  then  the  jurisdiction  of  the  other  court,  the 
Superior  Court  necessarily  is  uniform,  and  I'm  not  arguing 
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for  non-uniformity  of  concurrent  jurisdiction,  either. 
I  think  what  Melvin  Sykes  is  saying  has  some  degree  of 
appeal,  because  it  sort  of  sets  an  across  the  board  pattern 
which  everybody  can  understand  and  can  live  with. 

All  I  am  telling  you  is  that  when  this  matter 
was  before  the  Committee  on  Judicial  Administration,  which 
was  made  up  of  lavzyers  from  all  over  the  State  and  we 
questioned  very  many  people,  in  addition  to  the  Trial 
Magistrates  Association  and  the  Association  of  the  Lower 
Courts  and  courts  of  lesser  jurisdiction,  it  V7as  every- 
body's strong  recommendation  on  practical  grounds  that 
while  original  jurisdiction  should  be  uniform,  that  con- 
current jurisdiction  should  be  as  provided  by  law  and  that 
is  the  reason  we  wrote  it  the  V7ay  we  did  and,  of  course, 
the  Maryland  State  Bar  Association  approved  that  provision 
with  but  one  dissent  out  of  four  hundred  people  who  were 
there. 


18 

THE  CHAIRMAN:      Mr.    Rodowsky,    again  without 

19 

indicating   any  views   as    to   the   particular   question,    it 

20 

seems   to  me  Mr.    Case's   point    is   correct.      It    is   not   true 

21 

that    the   ceiling   of  the   exclusive  jurisdiction  of   the 

• 
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District  Court  would  be  the  floor  of  the  uniform  jurisdic- 
tion of  the  Superior  Court. 

MR.  RODOWSKY:   Right. 

THE  CHAIRMAN:   And,  therefore,  even  though  you 
may  vary  the  ceiling  of  the  concurrent  jurisdiction,  you 
are  not  varying  the  jurisdiction  of  the  Superior  Court. 

MR.  RODOWSKY:   Right.   I  understood  Mr.  Bond 
to  say  he  would  go  a  step  beyond  all  the  prior  discussion 
and  even  vary  the  exclusive. 

MR.  BOND:   No,  sir.   My  position  is  exactly 
that  of  the  Maryland  Bar  Association. 

MR.  HARGROVE:   Mr,  Chairman,  I  think  we  have 
somev7hat  lost  track  of  what  jurisdiction  this  court  will 
have.   I  think  we  also  have  to  consider  that  there  will 
be  criminal  jurisdiction  as  well  as  jurisdiction  in  traffic 
cases.   I  think  we  have  been  talking  more  in  terms  of  civil 
litigation. 

Now,  those  who  go  into  the  various  courts 
throughout  the  counties  know  that  the  criminal  jurisdiction 
varies  throughout,  from  county  to  county,  and  I  think  it 
would  be  better  to  have  a  uniform  jurisdiction  in  that 
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1  regard. 

2  I  am  familiar  with  the  civil  practice,  having 
5  served  in  one  of  those  courts,  but  I  am  not  persuaded 

^  one  way  or  another.   I  think  in  Baltimore  City  there 
might  be  some  difficulty,  although  I  feel  it  really 
doesn't  make  any  difference;  but,  as  far  as  the  criminal, 

7  the  traffic  jurisdiction,  I  would  hate  to  see  manslaughter 

8  cases  being  tried  in  a  District  Court  in  one  place  and  in 
^  a   Superior  Court  in  another,  because  it  is  that  important. 

-0  I  think  we  need  uniformity  in  this  area. 

3-1  THE  CHAIRMAN:   Any  further  discussion? 

12  14R^  BOND:   Mr.  Chairman,  I  would  like  to  ask 

13  this  one  question  of  the  Committee.   Does  this  language 

1^  reflect  the  position  of  the  Maryland  State  Bar  Association, 

15  as  set  forth  by  Mr.  Case? 

16  MR.  MARTINEAU:   No,  I  don't  believe  it  does. 

17  MR.  BOND:   It  does  not? 

18  MR.  MARTINEAU:  It  arises,  it  seems  to  me, 
1^  under  two  completely  different  situations.  It  is  not 
20  analogous.   I  don't  think  the  State  Bar  is  considering 

•  the  same  thing  we  are  here. 


21 
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1 

MR.  CASE:   Well,  I  think,  as  a  Committee,  I 

1 

f 

2 

think  V7e  considered  it  at  length  and  in  depth. 

3 

THE  CHAIRMAN:   I  think  Mr.  Martineau  means 

4 

we  weren't  considering  the  entire  structure  of  the  State 

5 

system  as  the  present  draft  is  preparing  to  do. 

6 

MR.  BOND:   I  will  make  a  motion  to  get  it  out 

7 

of  the  way. 

8 

THE  CHAIRMAN:   What  is  it? 

9 

MR.  BOND:   My  additional  motion  is  that  there 

10 

be,  in  addition  to  the  language  --  how  about  helping  me. 

11 

Mr.  Case?  V7hat  did  your  Committee  --  what  I'd  like  is 

12 

that  the  concurrent  jurisdiction  be  set  by  law,  that  the 

13 

jurisdiction  of  the  District  Court  shall  be  uniform 

14 

throughout  the  State. 

15 

MR.  CASE:   I  think  you  can  say  the  District 

16 

Court  shall  have  uniform  original  jurisdiction  as  may  be 

17 

provided  by  law  and  such  concurrent  jurisdiction  as  may 

18 

be  -- 

19 

THE  CHAIl^lAN:   I  don't  think  you  have  to  do 

20 

that  to  accomplish  the  purpose.   All  you  have  to  do  is 

i 

21 

add  the  v7ord  exclusive  in  front  of  the  second  sentence. 

1 

, 
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1  would  you  not? 

2  MR.  BOND:   You  all  knov;  what  I  want. 

3  THE  CHAIRMAN:   Is  that  your  motion? 

4  MR.  BOND:   I'm  sorry,  Mr.  Chairman. 

5  THE  CHAIRMAN:   Is  that  your  motion?   Your  second 

6  sentence  would  read  exclusive  jurisdiction  of  the  District 

7  Court  shall  be  uniform  throughout  the  State? 

8  MR.  BOND:   Yes,  sir. 

9  THE  CHAIRMAN:   Is  that  your  motion? 

10  MR.  BOND:   Yes,  sir. 

11  THE  CHAIRMAN:   Any  second? 

12  '  MR.  GENTRY:   Yes,  sir. 

13  THE  CHAIRMAN:    Any  further  discussion? 

14  Mr.  Martineau? 

15  ■  MR.  MARTINEAU:   No,  sir. 

16  THE  CHAIRMAN:   Mr.  Sykes? 

17  MR.  SYKES:   No,  sir,  except  to  say  that  no 

18  matter  how  high  a  uniform  concurrent  jurisdiction  is  going 

19  to  be  set,  it  isn't  going  to  hurt  anybody  because  if  any- 

20  body  doesn't  V7ant  to  take  advantage  of  it,  he  doesn't  have 

21  to. 
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1  THE  CHAIRMAN:   I  want  to  make  one  comment  e.v.c 

2  that  is  to  remind  the  Commission  of  the  efforts  the  Coin- 

3  mission  is  trying  to  make  to  use  every  possible  device 
4-  to  upgrade  the  District  Court. 

5  MR.  CLAGETT:   Mr.  Chairman,  what  happens 

6  insofar  as  your  right  of  appeal?   In  other  words,  let's 

7  assume  for  the  moment  that  the  exclusive  jurisdiction  i 

8  $1,000.   Then  what  provision  or  what  would  be  your  ris': 

9  of  appeal  from  an  adverse  verdict  in  a  case? 

10  THE  CHAIRMAN:   Whatever  was  provided  by  lav, 

11  The  fact  that  the  District  Court  had  exclusive  jurisdjc 

12  would  not  mean  there  v/as  no  right  of  appeal. 

15  MR.  CLAGETT:   So,  in  effect,  then  the  tri<=l 

14  de  novo  has  been  done  away  V7ith? 

15  THE  CHAIRMAN:   I  don't  follow  you. 

16  MR.  MARTINEAU:   That  isn't  dealt  with  here  c 

17  all. 

18  MR.  CLAGETT:   Wouldn't  it  have  the  effect  c f 

19  doing  av7ay  with  trial  de  novo,  because  it  would  be  prc- 

20  vided  otherwise  by  rule? 

21  THE  CHAIR>LAN:   You  mean  trial  de  novo,  on  c' 
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1  MR.  CLAGETT:   Yes. 

2  THE  CHAIRMAN:   Do  you  want  to  comment  on  that? 

3  MR.  MARTINEAU:   If  you're  talking  about  V7here 
^  you  would  have  exclusive  jurisdiction  --  is  that  what  you 
5  are  talking  about? 

MR.  CLAGETT:   Yes. 
^  MR.  MARTINEAU:   Appeal  in  a  case?   I  suppose 

8  you  wouldn't  have  the  right  to  a  trial  de  novo,  but  frankly 

9  the  mode  of  trial  on  appeal  -- 
10  THE  CHAIRMAN:   I  think  the  conclusion  of  the 
H  Committee  was,  was  it  not,  that  the  trial  de  novo  was  going 

t o  be  guaranteed  by  your  guarantee  of  a  jury  trial,  what- 

13  ever  it  was  in  the  Constitution. 

1^  MR.  CASE:   That  is  not  a  trial  de  novo. 

15  MR.  MARTINEAU:   You  could  require  a  man  to 

1^  choose  the  jury  trial  before  the  case  is  tried  and  then 

1'7  once  he  permits  it  to  -- 

18  THE  CHAIRMAN:   All  right. 

19  MR.  CLAGETT:   Let  me  clarify  my  thinking  here. 

20  If  the  exclusive  jurisdiction  is  up  to  $1,000,  that  means 
then  that  you  could  not  have  a  trial  de  novo  because  you 
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1  would  be  giving  to  the  Superior  Court  a  jurisdiction 

2  concurrent  with  the  exclusive  jurisdiction  which  you  have 

3  given  to  the  District  Court. 

4  THE  CHAIRMAN:   I  would  personally  doubt  that 

5  that  would  preclude  the  Legislature  from  authorizing  a 

6  trial  de  novo  on  appeal. 

7  MR.  CLAGETT:   Then,  Mr.  Chairman,  the  point 

8  is  it  vjouldn't  be  exclusive. 

9  MR.  MARTINEAU:   I  think  it  would  be  there  first. 

10  THE  CHAIRMAN:   I  think  the  extent  to  which  the 

11  Legislature  permits  an  Appellate  Court  to  review  is 

12  entirely  within  the  discretion  of  the  Legislature,  and  I 

13  do  not  think  that  in  any  way  affects  the  jurisdiction  of 

14  the  nisi  prius  court. 

15  DR.   BURDETTE:   Don't  you  need  the  expression, 

16  the  court  of  original  jurisdiction? 

17  THE  CHAIRMAN:   You  might. 

18  DR.  BURDETTE:   As  a  non-lawyer,  I  wouldn't  knov; 

19  THE  CHAIRMAN:   Any  further  questions? 

20  MR.  SAYRE:   If  I  understand  this  right,  by 

21  inserting  the  v7ord  exclusive,  you  are  limiting  the  scope 
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1  of  jurisdiction  that  could  be  made  uniform;  is  that  correct'? 

2  THE  CHAIRMAN:   No.   You  are  limiting  the  Consti- 

3  tutional  requirement  of  uniformity.   The  Legislature  could 

4  make  it  uniform,  but  v7ould  not  have  to  make  it  uniform 

5  beyond  the  exclusive  jurisdiction  limits. 

6  MR.  SAYRE:   Then  how  significant  is  the  change 

7  by  inserting  the  word  exclusive?   I  would  like  to  somehow 

8  have  a  -- 

9  MR.  MARTINEAU:   May  I  respond  to  that? 

10  THE  CHAIRMAN:   Go  ahead,  Mr.  Martineau. 

11  MR.  MARTINEAU:   I  think  it  is  extremely  importan 

12  The  experience  in  the  Legislature,  I  think,  up  to  now  has 

13  been  that  it  responds  to  the  pressures  from  various  areas 

14  and  these  pressures  are  different  and,  just  as  in  the 

15  Trial  Magistrate  system,  now  you  have,  I  suppose,  almost 

16  a  different  exclusive  jurisdiction  in  every  county  in  the 

17  State.  I  would  imagine  that,  given  the  opportunity,  the 

18  Legislature  would  do  the  same  thing  with  changing  concurrent 

19  jurisdiction  around. 

20  They  respond  to  different  pressures  and  differen 

21  problems. 
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1  MR.  BOND:   And,  of  course,  my  point  is  that 

2  is  not  bad,  because  you  have  different  pressures  and 

3  different  problems  in  Somerset  or  Garrett  County  than  you 
^  do  in  Baltimore  City  or  Montgomery  County.   I  think  that 

5  is  the  crux. 

6  THE  CHAIRMAN:   I  suggest  to  you  there  is 
V  another  problem.   I  don't  know  how  much  it  is  involved, 

8  but  as  I  understand  it,  the  Committee  on  Political  Sub- 

9  divisions  is  considering  some  kind  of  a  prohibition  against 
local  legislation  or  at  least  their  objective  is  to  take 

^^  the  legislature  out  of  the  business  of  making  separate 

^^  provisions  for  various  counties. 

13  Whether  this  would  conflict  actually  with  that 

l^'  provision,  I  don't  kno^^7.   It  would  conflict  with  the  spirit 

15  of  it,  if  they  gave  the  Legislature  the  jurisdiction  or 

16  authority  to  provide  differently  for  the  jurisdiction  of 

17  the  District  Court  in  various  places  throughout  the  State. 

18  MR.  CLAGETT:   Well,  Mr.  Chairman,  on  that  point, 

19  it  would  certainly  require  the  utilization  by  the  General 

20  Assembly  of  the  pov/er  of  classification,  it  seems  to  me, 

21  because  otherwise  it  would  be  local  legislation,  as  V7e 
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1  define  it,  because  it  would  be  contrary  in  terms  and 

2  effect  to  the  general  -- 

3  THE  CHAIRMAN:   So  that,  if  I  follow  you  then, 
4:  what  you  are  saying  is  if  the  Legislature  in  dealing  with 

5  concurrent  jurisdiction  wanted  to  make  it  other  than 

6  uniform,  it  would  have  to  do  so  on  the  basis  of  classifi- 

7  cation  permitted  by  the  Constitution  and  not  on  the 

8  individual  county  basis. 

9  MR.  CLAGETT:   That  is  correct. 

10  MRS.  BOTHE:   Would  that  mean  then  that  this 

11  phrase  is  unnecessary,  because  the  Legislature  couldn't 

12  vary  the  jurisdiction? 

13  THE  CHAIRMAN:   No.   It  would  mean  that  if  the 

14  Legislature  said  that  it  would  divide  the  counties  of  less 

15  than  100,000  in  Class  1  and  those  with  a  population  of  less 

16  than  half  a  million  in  Class  2,  we  could  provide  concurrent 

17  jurisdiction  in  counties  of  under  a  hundred  thousand,  and 

18  so  on. 

19  MRS.  BOTHE:   I  would  like  to  make  a  comment, 

20  and  I  raised  this  point  originally.   As  much  as  I  might 

21  sound  to  the  contrary,  I  am  going  to  vote  against  the 
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1  amendment . 

2  THE  CHAIRMAN:   Any  further  discussion?  Are  you 

3  ready  for  the  question? 

4  The  question  arises  on  the  motion  to  amend  the 

5  second  sentence  of  Section  5-A,  by  adding  the  word  exclu- 

6  sive  at  the  beginning  of  the  sentence,  so  that  it  would 

7  read,  exclusive  jurisdiction  of  the  District  Court  shall 

8  be  uniform  throughout  the  State.   All  those  in  favor  signif[y 

9  by  a  show  of  hands.   Contrary? 

10  The  motion  is  lost,  9  to  10.   Any  further 

11  comment  or  question  on  Section  5-A? 

12  MR.  CLAGETT:   Just  one  further  comment.   I  am 

13  very  glad  to  see  that  the  motion  is  lost  because  it  would 

14  mandate  the  use  of  classification.  Whereas,  we  have  not 

15  had  that  up  to  this  point. 
15  THE  CHAIRMAN:   Any  further  questions  on  Section 

17  5-A? 

18  B,  on  Page  22. 

19  MR.  MARTINEAU:   The  District  Court  shall  be 

■ 

20  composed  of  a  Chief  Judge  and  no  fewer  than  one  Associate 

21  Judge  resident  in  each  district,  as  provided  by  law. 
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1  I  might  say  I  think  the  more  I  consider  the 

2  point  made  before  about  the  confusion  between  Chief  Judp.e 

3  and  Associate  Judge,  the  way  this  is  phrased,  it  is  well 

4  founded  and  it  might  be  the  better  thing  to  do,  to  pro- 

5  vide  for  Associate  Judges  and  let  the  other  section 

6  relating  to  Chief  Judges  handle  the  problem.   Nevertheless, 

7  I'll  continue  on. 

8  The  State  shall  be  divided  by  law  into  districts 

9  There  shall  be  a  division  of  the  District  Court  for  each 

10  district.   Each  district  shall  be  composed  of  one  or  more 

11  entire  and  contiguous  counties. 

12  This  is  a  little  more  of  a  change  in  the 

13  language  of  the  section  as  previously  proposed  to  you. 

14  It  is  not  intended  to  change  the  meaning  of  it. 

15  THE  CHAIRMAN:   Any  question?   Any  comment? 

16  MR.  CLAGETT:   I  merely  want  to  clarify  the 

17  question  asked  me  here,  whether  Calvert  or  Somerset  would 

18  be  considered  as  contiguous  counties,  and  I  was  ansv7ering 

19  that  question,  in  the  light  of  our  earlier  discussion, 

20  because  the  river  --  the  two  counties  run  to  the  middle 

21  of  the  river  and,  therefore,  they  would  be  contiguous. 


Court  Reporten 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable  Building 
Bahimore  2,  Mainland 


Lexingfon  9-6760 


309 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


THE  CHAIRMAN:   What  --  Calvert  and  Somerset? 
What  river? 

MR.  CLAGETT:  The  middle  of  the  Bay.  I'm  not 
talking  about  a  river.  Ynu  know  what  I'm  talking  about. 
It's  getting  late. 

MR.  CASE:   It's  not  that  late. 

MR.  CLAGETT:   They  still  have  admirals  and  it's 
still  just  a  bay. 

THE  CHAIRMAN:  Any  further  question?  If  not, 
we  will  move  on  to  Section  C,  Page  23. 

MR.  MARTINEAU:   There  may  be  commissioners  of 
the  District  Court  in  such  numbers  and  with  such  qualifi- 
cations as  provided  by  Rule.   They  shall  be  appointed  by 
and  serve  at  the  pleasure  of  a  judge  of  the  District  Court 
who  shall  be  so  designated  by  Rule.   Commissioners  may, 
in  accordance  with  Rule,  issue  arrest  warrants  and  determin 
whether  and  in  what  amount  bail  is  require. 

I  believe  the  only  change  in  there  is  that  we 
provided  that  in  the  issuance  of  arrest  warrants  and 
determining  whether  and  v/hat  amount  bail  is  required,  that 
it  shall  be  done  in  accordance  with  Rule,  to  make  sure  that 
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1  the  Commissioners  do  not  act  too  independently  of  whatever 

2  Rules  may  be  set  down  by  the  Supreme  Court  for  the  exer- 

3  cise  of  their  function. 

4  THE  CHAIRMAN:   Any  questions? 

5  MR.  SAYRE:   Maybe  it's  getting  late,  but  the 

6  way  I  read  this  is  the  judge  shall  be  appointed  by  Rule. 

7  MR.  MARTINEAU:   To  serve  at  the  pleasure  of 

8  a  judge  at  the  District  Court  v7ho  shall  be  designated  by 

9  Rule.   In  other  words,  the  appointing  judge,  the  judge 

10  has  the  power  to  appoint  commissioners,  is  appointed  by 

11  Rule. 

12  '  THE  CHAIRMAN:   And  serve  at  the  pleasure  of 

13  a  judge  of  the  District  Court  who  shall  be  so  designated 

14  by  Rule.   I  think  the  language  can  be  clarified. 

15  MR.  MARTINEAU:   Yes,  I  can  appreciate  that. 

16  THE  CHAIRMAN:   That  will  be  taken  into  consider- 

17  ation  by  the  Committee. 

18  MR.  CLAGETT:   Just  a  question  and  comment 

19  combined.   Where  you  use  the  word  may,  does  that  mean  that 

20  commissioners  could  not  be  appointed  and  somebody  else  be 

21  appointed,  or  by  reason  of  the  fact  that  it  is  permissive 
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1 

rather  than  mandatory,  doesn't  it  leave  a  possibility  of 

2 

some  conflict? 

3 

THE  CHAIRMAN:   I  think  the  answer  given  by  the 

4 

Committee  earlier  v/as  it  was  purposely  intended  to  be 

5 

permissive,  that  there  may  not  be  commissioners  required. 

6 

MR.  MARTINEAU:   In  Baltimore  there  probably 

7 

wouldn't  be  any  commissioners  because  you  would  have 

8 

enough  justices  in  the  District  Court  for  the  issuance 

9 

of  warrants  and  setting  of  bail. 

10 

MR.  CLAGETT:   But  it  wouldn't  be  exclusive  of 

11 

such  appointment  as  Justice  of  the  Peace  or  some  other 

12 

officer? 

13 

THE  CHAIRMAN:   Yes.   Any  other  question? 

14 

DR.  BARD:   I'm  just  catching  up  with  C,  and 

15 

perhaps  it's  out  of  order,  but  that  third  sentence,  there 

16 

shall  be  a  division  of  the  District  Court  for  each  district 

• 

17 

Is  the  v7ord  division  there  used  as  a  synonym  for  section 

1 

18 

or  -- 

; 

19 

THE  CHAIRMAN:   Where  are  you?  What  page? 

20 

DR.  BARD:   Page  22.   I've  just  gotten  around 

•  21 

to  it.   Is  the  word  division  used  as  a  synonym  for  section 

I 
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or  is  it  used  in  the  mathematical  sense? 

MR.  MARTINEAU:   It  is  a  section  of  the  -- 

THE  CHAIRMAN:   It  is  a  fairly  well  understood 
connotation  in  legal  circles.   For  instance,  the  United 
States  District  Court  is  sometimes  divided  in  tv7o  divisions 
There  are  divisions  -- 

DR.  BARD:   Coming  after  the  v7ord  divide,  in 
the  preceding  sentence,  is  what  causes  the  problem.   Okay. 

THE  CHAIRMAN:   Any  further  question,  either  on 
that  or  on  Paragraph  C  on  Page  23? 

MR.  MITCHELL:  Do  I  understand  that  C  states 
there  will  be  one  judge  of  the  District  Court  who  shall 
appoint  commissioners  for  the  entire  State? 

MR.  MARTINEAU:   No. 

THE  CHAIRMAN:   Mr.  Martineau's  ansv7er  was  no, 
that  was  not  intended. 

MR.  RARTINEAU:   There  will  be  one  judge  in 
each  district  who  V7ill  appoint  for  that  district. 

DR.  BURDETTE:   The  language  is  clear  that  .it  is 
one  judge  in  each  -- 

MR.  MITCHELL:   It  states  a  judge  in  the  District 
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1  Court. 

2  MR.  MARTINEAU:   I  suppose  the  Rule  would 

3  prohibit  that  from  being  done.   I  can't  imagine  it  would 

4  be  done.   There  wouldn't  be  any  point  in  it.   The  idea  of 

5  having  the  District  Judge  doing  it,  it  would  be  the  judge 

6  in  the  locality  dealing  with  these  commissioners  who  would 

7  be  the  appointing  pov7er  and  v7ould  have  supervision  over 

8  them. 

9  MR.  MITCHELL:   Could  I  suggest  it  be  recon- 

10  sidered,  because  it  is  misleading? 

11  THE  CHAIRMAN:   Well,  that  sentence  will  be 

12  reconsidered  and  perhaps  it  could  be  covered. 

13  BR.  WINSLOW:   In  each  district,  I  think,  it  was 

14  intended. 

15  THE  CHAIRMAN:   I'm  not  sure.   Perhaps  they 

16  wanted  some  flexibility,  but  they  can  take  that  into 

17  consideration.   Any  further  comment  on  this  paragraph? 

18  Then  I  think  we  will  recess  at  this  point  and, 

19  with  your  permission,  resume  discussions  at  8:30  tomorrow 

20  morning.   It  is  perfectly  obvious  that  we  will  not  be 

21  able  to  finish  the  full  agenda.   I  nevertheless  hope  that 
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1 

we  can  accomplish  at  least  a  review  of  everything,  other 

1 
I 

2 

than  the  report  of  the  Committee  on  Convention  Procedures. 

3 

That  means  complete  the  consideration  of  this 

i 

4 

report,  complete  the  consideration  of  the  two  reports  of 

5 

the  Committee  on  Elective  Franchises  and  consider  the 

6 

report  of  the  Committee  on  Political  Subdivisions. 

7 

That  is  quite  a  task.   I  indicated  when  I  asked 

6 

the  Commission  to  agree  to  the  three  day  meeting  that  V7e 

9 

would  adjourn  promptly  on  the  third  day.   I  therefore  do 

10 

not  have  in  mind  any  suggestion  of  a  night  session 

11 

tomorrow  night.   I  ask  you  again,  however,  to  give  some 

12 

thought  as  to  just  what  we  shall  do  at  the  next  meeting 

13 

because,  at  the  end  of  the  session  tomorrow,  we  shall  have 

14 

to  consider  and  decide  this  and  it  seems  to  me  that  is  is 

' 

15 

going  to  be  necessary  either  that  v/e  have  another  three  day 

i 

16 

session  or  more  and  that  we  have  two,  at  least  two  day 

17 

sessions  not  more  than  a  week  apart.   Thank  you  very  much. 

1 

18 

(Meeting  adjourned.) 

19 

■ 

20 

; 

21 

— 
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CONSTITUTIONAL  CONVENTION  C0M14ISSI0N 

Meeting  of  the  Constitutional  Convention 
Commission  held  on  Tuesday,  September  20,  1966, 

at  9  o'clock  a.m.,  at  the  Adult  Education  Center, 
University  of  Maryland,  College  Park,  Maryland. 

PRESENT: 

H.  Vernon  Eney ,  Esquire, 

Chairman  of  the  Commission 
Honorable  E.  Dale  Adkins ,  Jr.,  Member 
Dr.  Harry  Bard,  Member 
Calhoun  Bond,  Esquire,  Member 
Mrs.  Elsbeth  Levy  Bothe ,  Member 
Dr.  Franklin  L.  Burdette,  Member 
Richard  W.  Case,  Esquire,  Member 
Hal  C.  B.  Clagett,  Esquire,  Member 
Charles  Delia,  Esquire,  Member 

Mrs.  Maurice  P.  (Leah  S.)  Freedlander,  Member 
James  O' Conor  Gentry,  Esquire,  Member 
Walter  R.  Haile,  Esquire,  Member 
John  R.  Hargrove,  Esquire,  Member 
Stanford  Hoff,  Esquire,  Member 
Dr.  Martin  D.  Jenkins,  Member 
Honorable  VJilliam  Preston  Lane,  Jr.,  Member 
Robert  J.  Martineau,  Esquire,  Member 
Edward  T.  Miller,  Esquire,  Member 
Charles  Mindel,  Esquire,  Member 
John  Mitchell,  Esquire,  Member 
Mr.  E.  Phillip  Sayre,  Member 
Melvin  J.  Sykes ,  Esquire,  Member 
Dr.  Furman  L.  Templeton,  Member 


Reported  by: 
N.  F.  Swetland 

and 
A.  A.  Castiglione 


H 
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1 

ALSO  PRESENT: 

2 

John  C.  Brooks,  Esquire,  Executive  Director 
Dr.  John  H.  Michener,  Research  Assistant 

5 

4 

5 

Mr.  Lawrence  W.  Rodov7sky,  Reporter 

6 

THE  CHAIRMAN;   May  we  coma  to  order,  please? 

7 

As  I  indicated  last  night,  it  is  very  important  that  we 

8 

complete  our  agenda  at  least,  V7ith  the  exception  of  the 

9 

Report  of  the  Committee  on  Convention  Procedures.  The 

10 

only  possible  v^ay  we  can  do  that  is  to  move  briskly, 

11 

make  the  discussion  and  the  debate  pointed  and  eliminate 

12 

repetition  as  much  as  possible.  VJith  that  in  mind,  I  am 

13 

going  to  move  just  as  quickly  as  we  possibly  can. 

14 

Judge  Adkins? 

15 

JUDGE  ADKINS:  With  your  permission,  I  would  . 

16 

propose  a  m.otion  of  self -discipline  V7hich  V7ill  read  as 

17 

follows:   No  Member  except  the  proposer  of  the  motion  shall 

18 

speak  more  than  once  on  any  motion  except  to  ask  ques- 

19 

tions  for  information.   All  Members  shall  be  limited  to 

20 

three  minutes,  proposers  shall  be  entitled  to  three  minutes 

21 

in  chief  and  three  minutes  in  rebuttal.   All  debates  shall 
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3 

1 

be   germane   to   the  motion   proposed.      Further,    as  part   of 

2 

the  motion,    I  would   propose   that   the  Chair  be   requested 

3 

to  strictly  enforce    the  resolution. 

4 

MR.   DELLA:      I  second. 

5 

THE   CHAIRMAN:      Any  discussion? 

6 

MR.   HAILE:      The  question. 

7 

THE  CHAIPvl-IAN;      Those    in   favor,    signify  Aye. 

8 

Contrary,    signify  No.      So  ordered. 

9 

MR,   MINDEL:      I  move   that  v/e   give   a   vote   of 

10 

thanks    to  Mr.   Eney   for   arranging  a  wonderful  party.      It 

11 

was    a  wonderful  break  V7e   all   enjoyed. 

12 

(Applause.) 

13 

DR.    BARD:      I  v;ould    like    to  move,   Mr.    Chairman, 

14 

that  we   thank  Governor  Tawes   for   arranging   for   the  use   of 

15 

the   boat    last  night   and   for   the  hospitality  on    the   part 

16 

of  his   staff. 

17 

THE   CHAIRMAN:      What    is    your   pleasure?     All   in 

IS 

favor,    signify.      I  shall   so   advise   the  Governor. 

19 

Dr.   Templeton,   we   are   delighted    to   see   you 

20 

here   and   hope   you  have   fully  recovered. 

21 

DR.   TEMPLETON:      Thank  you,    sir. 

1 

h 
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1  THE  CHAIR14AN:   Now,  let's  proceed  to  a  con- 

2  sideration  of  the  Report  of  the  Committee  on  Judiciary 
5     Department.   I  think  we  are  6o\m   to  Section  6.   I  have 
^     suggested  to  Mr.  Martineau  that  he  read  the  Section  and 
5     not  comment  on  it.   If  there  are  questions,  he  will  then 

comment . 
'5'  MR.  MARTINEAU:   Beginning  on  Page  25  of  our 

Q     Fourth  Report,  Section  6,  Administration. 
9  The  chief  justice  of  the  Supreme  Court  shall 

be  the  administrative  head  of  the  judicial  system.  He 
•^■^     shall  have  the  power  to  assign  any  judge  to  sit  tern 
^^  porarily  in  any  court. 

13  The  chief  justice  of  the  Supreme  Court  shall 

1^    designate  one  Appellate  Court  judge,  one  Superior  Court 
15    judge  and  one  District  Court  judge  as  chief  judges  of 

their  respective  courts.   Each  shall  serve  as  chief  judge 
at  the  pleasure  of  the  chief  justice. 
18  The  chief  judge  of  the  Superior  Court  shall 

1^    assist  the  chief  justice  in  the  administration  of  the 

judicial  system  and  shall  perform  such  duties  in  connection 


16 
17 


20 


^^    therewith  as  are  assigned  him  by  the  chief  justice.   The 
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1  chief  judge  of  the  Superior  Court  shall,  under  the  direc- 

2  tion  of  the  chief  justice,  prepare  and  transmit  to  the 

3  governor  the  estimate  of  expenditures  of  the  judicial 

^  department,  vjhich  shall  be  included  in  the  budget  v;ithout 


5     revision. 


6  The  chief  judge  of  the  Appellate  Court  shall 

V  assist  the  chief  justice  in  the  administration  of  the 

8  Appellate  Court.   The  chief  judge  of  the  District  Court 

9  shall  assist  the  chief  judge  of  the  Superior  Court  in 
10  the  administration  of  the  District  Court, 

^•^  Now,  one  point  in  here  that  is  perhaps 

12  especially  v7orthy  of  comment  is  the  proviso  that  the 

13  budget  for  the  Judiciary  Department  shall  be  prepared 
1^  by  the  chief  judge  under  the  direction  of  the  chief  jus- 
15  tice  V7hich  is  to  be  given  to  the  Governor  and  included 
IS  in  the  budget  v;ithout  revision.   This  matter  came  up  at 
1'7  the  last  meeting  of  the  Commission  as  to  vhat  control 
18  the  Judiciary  ought  to  have  over  its  budget.   VJe  hex] 

1^  some  communication  with  the  Committee  on  Finance  and 

20  Taxation.   They  indicated  to  us  that  they  hadn't  really 

21  considered  this  and  had  no  vievjs  on  it. 
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Our  Coramittee  considered  the  matter  and  con- 
cluded that  the  Judiciary  should  be  able  to  prepare  its 
own  budget  and  to  have  it  submitted  to  the  Legislature 
without  the  Executive  changing  it,  being  of  course,  sub- 
ject to  being  cut  by  the  Legislature  whenever  it  was 
deemed  proper.  We  are  not  convinced  as  to  the  necessity 
of  including  this  particular  language  in  the  Article  on 
the  Judiciary.   It  might  better  be  included  in  the  Section 
of  the  budget. 

However,  we  do  feel  that  the  idea  is  important 
and  should  be  included  either  in  this  Article  or  in  the 
Section  on  the  budget. 

THE  CHAIRMAN:   Mr.  Bond? 

MR.  BOND:   The  Committee  on  Finance  and  Taxa- 
tion did  consider  the  question  at  a  m.eeting  last  week. 
Dr.  Jenkins  and  Senator  Hoff  and  myself  and  Mr.  Case 
V7ere  present.  V7e  did  come  to  a  definite  conclusion  that 
the  salaries  of  the  judges  should  not  be  subject  to  any 
change,  but  it  was  Mr.  Case's  view,  concurred  in  by  the 
Committee,  that  some  of  the  administrative  expenses  of 
the  courts  should  be  subject  to  scrutiny  of  the  Governor. 


Court   Rtportiti 


THE  JACK  SALOMON   RLPORTING  SERVICE 
100  Equitable  BuilJing 
Baltimore  2,   M.ryljnd 


Leiinflon   9.6 '('f) 


1  THE  CIlAIRi-IAN:   Should  be  subject  to  what? 

^  MR.  BOND:   Subject  to  scrutiny  and  change  by 

5     the  Executive  Department;  specifically  the  Committee 
^     pointed  out  the  example  of  lav?  clerks  and  some  of  the 
5     other  minor  staff. 

"  MR.  DELLA:   VJhat  kind  of  control  would  you 

'''     have  over  the  budget  if  it  wouldn't  be  able  to  check  or 
cut? 

MR.  MARTINEAU:   First  of  all,  the  inherent 
restraint  in  the  Judiciary  Department,  but  secondly,  the 
control  of  the  Legislature  which  would  be  authorized   to 
cut  anything  they  vjanted  to  cut  out  of  the  budget  for 
^^    the  Judiciary. 

^^'  MRS.  FREEDLANDER:   There  is  a  provision  in  the 

^^    Constitution  at  the  present  time  that  says  the  budget  of 
^^    the  Judiciary  of  the  Legislature  and  School  Department  is 
^^^  not  subject  to  cutting  by  the  Legislature.   So  we  do 

^^    have  the  existing  provision. 

MR.  MARTINEAU;   That  Section,  so  far  as  we 
have  been  able  to  determine,   has  never  been  given  the 
effect  that  I  believe  it  has  unc^ir  our  present  system 
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■*•     vizhere  the  Governor  now  does  exercise  control  over  the 
^     budget  of  the  Judiciary  Department,  and  vjhether  or  not 
5     this  is  proper,  I  don't  knov;.   I  do  knov?  that  the  chief 

judge  of  the  court  and  his  administrative  office  is 
^    extremely  unhappy  over  the  control  that  the  Executive  has 
^    over  the  budget.  They  have  never  made  an  issue  of  it. 
'     They  have  always  submitted  to  that  control.   We,  of 

course,  as  our  suggestion  indicates,  feel  that  this  con- 
trol is  not  proper,  and  I  believe  this  is  the  unanimous 
view  of  our  Committee. 

MR,  BOND:  Mr.  Chairman,  I  would  move  this 
matter  be  deferred  until  we  get  the  Committee  Report 
^^    from  the  Committee  on  Taxation  and  Finance  V7hich  is  in 
■^  ^  the  process  of  preparation  nov;. 

15  THE  CHAIR^D^N:   I  certainly  think  that  we  ought 

to  defer  consideration  until  we  have  it  before  us,  the 
^■'^  Report  of  the  Committee  on  State  Finance  V7ith  respect  to 

1®    the  budget  v/hich  V7ill  be  available  next  V7cek.   Is  there 

a  second? 
^^  MR.  GENTRY:   Second. 

THE  CHAIR>LAN:   I  want  to  comment  with  respect 
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10 

11 
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16 


1  to  Mrs.  Freedlander 's  observation  that  I  believe  the 

2  present  provision  in  the  Constitution  is  not  as  broad 

5  as  this  one.   It  provides  that  the  --  here  is  the  language 

^  Article  V,  Subsection  11  of  Section  52. 

5  The  estimates  of  the  Judiciary  as  provided 

S  by  law  certified  by  the  Comptroller  shall  be  transmitted  - 

'?  and  so  forth.   So  that  the  estimates  of  the  Judiciary 

S  included  in  the  budget  are  those  that,  the  Legislature 

^  by  lav;  has  heretofore  provided. 

10  Is  there  any  discussion  of  the  motion?  You 

1^  ready  for  the  question?  All  those  in  favor,  signify  by 

"^2  saying  Aye.   Contrary,  No. 

13  So  ordered.   Any  further  question  V7lth  respect 

1^  to  Section  6? 

15  MR,  MAR'^INEAU:   VJhat  v;e  are  talking  about, 

16  Mr.  Chairman,  are  the  v;ords  at  the  end  of  the  fourth 

17  paragraph  of  that  Section  which  states,  vjhich  shall  be 
1^  included  in  the  budget  without  revision. 

19  X  think  other  than  that,  we  can  approve  the 

entire  Section  without  any  difficulty,  and  it  is  only  the 
effect  of  those  v7ords  that  is  subject  to  this  motion. 
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THE  CHAIRMAN:   I  think  that  is  correct.   Any 
further  question  with  respect  to  Section  6?  We  passed 
on  Section  7  yesterday.   We  V7ill  move  to  Section  8. 

MR.  MARTINEAU:   Section  8.  The  Chief  Justice. 

The  governor  shall  designate  one  of  the  jus- 
tices of  the  Supreme  Court  to  serve  as  chief  justice  for 
the  balance  of  his  service  on  the  court  or  until  he  re- 
signs the  office  of  chief  justice.   During  a  vacancy  in 
the  office  of  chief  justice,  or  during  a  period  V7hen 
the  chief  justice  is  unable  to  serve  as  determined  by 
the  Supreme  Court,  all  pov7ers  and  duties  of  the  office 
of  chief  justice  shall  devolve  upon  the  associate  justice 
senior  in  service  on  the  Supreme  Court. 

THE  CHAIRMAN:   Any  question  on  Section  8.   Any 
comment?  Section  9. 

MRo  MARTINEAU:  VJe  are  back  to  V7here  we  were 
yesterday.   Section  9.   Selection  of  Judges. 

A.   Eligibility.   To  be  eligible  for  nomina- 
tion and  appointment  to  a  judicial  office,  a  person  shall 
have  been  a  member  of  the  bar  of  the  State  for  no  fev7er 
than  give  years  next  prior  to  his  nomination. 


Court    R*pcrlt-ri 


THE  JACK  SALOMON   RtPORTING  SERVICE 
100  Fquilablf   BuiMing 
Bultiniorr  2,   Maryland 


Lexington  P-dT'^.) 


11 


1  The  State  shall  be  divided  by  lav;  into  cir- 

2  cults  of  the  Supreme  Court  and  into  circuits  of  the 
5  Appellate  Court.  To  be  eligible  for  nomination  and 
^  appointment  to  the  Supreme  Court  or  to  the  Appellate 

5  Court,  a  person  shall  reside  in  the  circuit  v7here  the 

6  vacancy  exists . 

7  To  be  eligible  for  nomination  and  appointment 

8  to  the  Superior  Court  or  to  the  District  Court,  a  person 

9  shall  be  a  resident  of  the  county  or  district,  respec- 
10  tively,  v;here  the  vacancy  exists. 

li  MR.  MARTINEAU:   Nov7,  when  we  left  this  yester- 

12  day,  there  v;as  a  motion  under  discussion. 
IS  THE  CHAIRMAN:   Yes,  to  amend  the  first  para- 

1^  graph,  Paragraph  A,  to  require  for  eligibility  that  the 

15  person  be  a  resident  of  the  State  and  to  eliminate  the 

16  second  and  third  paragraphs.   I  think  that  was  Mrs.  Bo the 's 

17  motion.   V7e  were  discussing  at  that  time,  and  my  recollec- 
IS  tion  is  that  Mr.  Miller  had  the  floor,  and  I  cut  him  off. 

19  Did  you  V7ant  to  resume  now,  Mr.  Miller? 

20  f.]R,  MILLER:   I  don't  think  so  at  this  time. 

21  I  may. 
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1  THE  CHAII^'IAN:  Any  further  discussion? 

2  MR.  MINDEL:  Mr.  Chairman,  before  we  get  into 

3  that,  I  point  out  the  present  Constitution  provides 

^  for  a  person  to  be  eligible  for  appointment  to  the  Circuit 

5  Court  and  Court  of  Appeals;  under  the  Constitution  of 

6  the  State  you  have  to  be  a  member  of  the  Bar.   For 

7  appointment  to  the  People's  Court  in  Baltimore  City,  you 

8  have  to  be  a  practicing  attorney  for  five  years.   For 

9  appointment  to  the  Municipal  Court,  a  practicing  attorney 
IC)  for  five  years.   Had  the  Committee  considered  that  you 

^J-  have  to  be  a  practicing  attorney  or  nembsr  of  the  Bar? 

12  j^^  MARTINEAU:  Me   felt  it  was  not  appropriate 

13  to  put  in  this  Section  any  sort  of  qualifications  v;hich 
^^  v;ould  attempt  to  make  the  person  appointed  more  able  to 

15  fill  the  duties  of  judge.   We  feel  that  the  only  real 

16  protection  is  the  good  sense  of  the  nominating  commission 

17  and  the  good  sense  of  the  Governor  and  that  it  doesn't 

18  profit  anything  to  put  in  any  Of  these  artificial  require- 

19  ments.   You  can  get  a  totally  incompetent  person  v.^ho  has 
been  practicing  for  many,  many  years. 


20 


21  MR.  MINDEL:   I  agree  with  that,  but  I  thought 
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^  it  V70uld  be  interesting  to  note  what  the  different 

^  eligibility  requirements  were. 
5  THE  CHAIRMAN:  Mr.  Hoff? 

^  MR.  HOFF:   As  I  understand  it,  this  motion 

5  would  in  effect  permit  an  attorney  from  Baltimore  City  to 

^  be  nominated  or  appointed  as  judge  for  Garrett  County 

^  or  any  other  county  of  the  State,  and  this  seems  to  get 

^  away  from  the  theory  that  a  judge  ought  to  be  a  local 

^  person  or  at  least  to  know  and  be  known  by  the  people  of 

■^^  his  community.   That  v/as  the  principal  purpose,  I  believe, 

in  eliminating  the  necessity  of  election  circuitwide 

12 

in  the  constitutional  amendment  of  1958  or  whenever  it 

was.   Most  of  the  State  at  that  time  eliminated  the 
^^     elections  by  circuits,  and  the  Circuit  Court  judges 
^^    elected  solely  in  the  county  where  they  were  known.   I 
^^     personally  feci  that  to  eliminate  these  tv70  Sections 
"^"^  would  get  av;ay  from  the  necessity  of  having  a  judge  kno^vn 

by  his  community  and  knou^i  in  his  community. 
^^  THE  CHAIRMAN:   Can  you  keep  your  voice  up? 

MR.  HOFF:   It  might  be  entirely  foreign  to  the 

court  to  which  he  is  being  appointed. 
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■^  THE  CHAIRMAN:   Mr.  Clagett? 

2 

MR.  CLAGETT:  Mr.  Chairman,  I  expressed  myself 

quite  strongly  on  this  point  v^hen  it  came  up  for  discus- 
sion or  partial  discussion  before,  and  I  do  feel  that 
it  is  quite  important  to  have  the  judge  a  resident  of  the 
circuit  or  of  the  county  or  of  the  district.  The  strength 
of  our  whole  court  system  is  that  we  have  grown  strength 
from  the  localities  from  which  the  judges  have  come  who 
have  served  on  our  courts.   I  feel  the  historic  precedent 
should  not  be  ignored  and  should  produce  the  same  good 
results  in  the  future o 

Therefore,  I  am  very  strongly  opposed  to  the 
amendment . 

MR.  HARGROVE:   I  think  there  are  several  con- 
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siderations  of  the  Committee  in  this  matter.   One  is  that 

we  are  now  attempting  to  have  a  Statewide  court  system 
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and  under  this  system,  it  is  very  likely  that  many  judges 
V7ill  be  kno\-m  in  many  areas  throughout  the  State  because 
the  chief  judge  has,  as  a  matter  of  fact,  the  duty  to 
appoint  a  judge  wherever  he  is  needed  and  V7herever  he 
might  have  been  elected  from.   So  V7C  do  not  have  under 
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^  these  provisions  the  same  type  of  system  that  we  had 

^     before  v;hich  made  it  necessary.  We  are  attempting  also  to 
5     have  a  uniform  court  system  whereby  the  procedures  and 
^     what  have  you  V7ill  be  consistent  throughout  the  State. 
^     I  think  there  is  one  thing  that  we  hit  on  yesterday,  and 
that  is  that  vjhen  a  judge  is  elected,  I  think  there  is  a 
'     requirement  to  pass  on  the  judge,  he  must  be  a  resident 
°     judge  of  the  Superior  Court  in  each  county  V7hich  means 
every  judge  that  is  elected  and  nominated  and  appointed 
to  a  judgeship  in  the  Circuit  Court,  that  requirement  to 
be  not  from  the  county  would  require  him  to  move  into 
the  county  and  be  there . 
^^  So  we  do  have  a  safeguard  in  that  respect  inso- 

^^    far  as  a  judge  in  the  county. 

15  THE  CHAIRMAN:   Any  further  discussion? 

1^    Mrs .  Bothe? 

1'7  MRS.  BOTHE:   I  used  up  my  three  minutes  yes- 

terday, but  I  hadn't  signed  the  petition  then.   I  am  on 
rebuttal  nov;,  I  am  told.   I  think  the.  issues  become  a 
little  confused  because  personally  as  to  the  Superior 
Court  and  District  Court  judges,  we  haven't  reached  that 
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point  in  the  Report  yet,  but  you  V7ill  see  when  we  do, 
the  trial  court  nominating  commissions  which  vjill  be  dis- 
tricted by  lav;  will  each  have  the  responsibility  for 
selecting  a  judge  within  their  particular  district,  so 
I  think  the  odds  are  quite  remote  that  a  trial  court 
nominating  commission  would  select  a  Superior  or  Circuit 
Court  judge  from  outside  the  area,  that  is  that  they  are 
responsible  for  serving.   Nov;,  as  to  the  Court  of  Appeals 
or  the  Appellate  Court  which,  I  believe,  Judge  /dkins 
was  particularly  concerned  about  and  perhaps  the  motion 
ought  to  be  voted  on  separately  for  that  reason  because 
the  concepts  are  different. 

There  is  no  danger,  or  there  is  no  reason  to 
have  this  provision  in  as  to  the  District  or  the  Superior 
Court.   It  is  taken  care  of  under  the  trial  court  nominat- 
ing commission  set  up.    Now,  as  to  the  Appellate  Courts 
Judge  Adkins  fears,  and  I  assume  some  others  from  the 
sparsely  populated  counties, that  they  would  be  cut  off 
from  representation  on  these  courts.   I  think  their  fears 
are  completely  unfounded.   The  experience  of  the  Supreme 
Court  of  th-  United  States,  end  there  is  no  districting  or 


Court   Frpo/lr'l 


THE  JACK  SALOMON    RF.PORTI.\C  SERVICE 
100  Equiiib!f  Buil.ling 
Ballimore  2,  Mir)I'"'-J 


Lexinfiiin  Q-iTnO 


1.7 


1  or  requirement  that  judges  of  the  Supreme  Court  corns  from 

2  any  part  of  the  county,  has  indicated  that  judges  are 

3  scrupulously  selected  on  a  geographic  basis.  But,  more- 
^  over,  we  only  have  seven  judges  on  the  Court  of  Appeals, 
5     and  under  the  proposal,  the  State  would  be  districted  by 

^     the  Legislature.  There  is  nothing  to  stop  the  Legislature 
^  in  the  newly  reapportioned  Legislature  V7hich  could  very 

well  cut  the  Eastern  Shore  out  from  any  representation  on 
the  Court  of  Appeals  at  all  if  it  saw  fit.   I  think  the 
probabilities  are  that  if  V7e  require  districting  for  the 
^^  Appellate  Courts,  we  are  going  to  find  that  no  more  than 

^      one  judge  would  come,  say  from  the  entire  Eastern  Shore; 
13    and  suppose  we  have  a  judge  already  serving  on  the  Supreme 
1^    Court  of  Maryland  from  the  Eastern  Shore,  this  district- 
15    ing  provision  v'ould  demand  that  no  one  else  from  the 
1^    Eastern  Shore  during  his  lifetime  on  the  Appellate  Bench 
1'^    could  be  eligible  for  selection  and  has  exactly  the 
1^    opposite  effect,  that  those  v;ho  fear  mandatory  districting. 
1^    The  legislation  can  district.   The  Constitution  is  not  by 

this  provision  going  to  guarantee  geographic  representation 
around  the  State  for  all  the  judges.   It  is  merely  going 
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1  to  require  districting  and  hobble  the  course  of  the 

2  nominating  commissions  from  choosing  throughout  the 

3  State  the  outstanding  lawyers  to  serve  on  the  State's 

4  highest  courts. 

5  THE  CHAIRI'IAN:  Mrs.  Bo  the,  it  seems  to  me  that 

6  the  subjiect  matter  here  is  one  on  which  there  is  bound 

7  to  be  a  divergence  of  vicv7S  in  this  Commission  and  before 

8  the  Convention.  Therefore,  this  is  one  of  those  situations 
where  it  would  be  v;ell  for  the  Commission  to  propose 

10  alternatives.   I  wonder  if  you  would  be  willing  to  con- 

11  sider  amending  your  motion  to  provide  that,  with  respect 

12  to  Section  9-A,  the  Commission  shall  propose  alternates 
15  and  include  in  the  draft  the  substance  of  your  motion 

14  with  vrhat  is  in  the  present  draft  as  an  alternate?   If 

15  that  fails,  the  Commission  vvould  turn  around  the  other   . 

16  V7ay,   Do  I  make  myself  clear? 

17  MRS.  BO'niE:   You  are  not  asking  me  to  accept  -- 

18  THE  CHAIRMAN:   I  am  asking  if  you  vrould  change 

19  your  motion  to  that  effect. 

20  MRS.  BOTHE:   No,  Mr.  Eney,  I  think  my  O'vu" 

21  feeling  is  that  the  Commission  should  take  a  vote  on  the 
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1  recommendation,   but   that   if    it    is   a   closed   vote,    I 

2  think,   my  understanding   is   that   alternate  recommendations 

3  are   alv/ays   open   to    inclusion. 

^  THE  CHAIKmN:      I   don't    think    I  made  myself 

5  clear,      I   am  not   suggesting   that   the  Commission  not   take 

6  a   position,   but    if  your  motion  prevails,    that   that 

'7  would   be   included    in   the   draft   and  what   is   here  would   be 

8  in   the   alternate.      If  your  motion   fails,    then  what    is 

^  included    in   the   draft  would  be   the   recommendation   and   the 
subject  matter  of  your  motion  V70uld   be   the   alternate.      Is 

1^  that   acceptable? 

^2  MRS.    BOTHE:      Yes. 

13  MR.    14ARTIIs^EAU:      Mr.    Chairman,    I  would    like   to 

1^  make    tv70   comments  which   are    in   effect   contradictory,    but 

15  I   think   it    is    important   that    the   Commission  have  both 

16  factors   before    it  v/hen    it   votes. 

17  First   of   all,    I  don't   think   there   is   any  point 

18  in  V7hich   the   Special   Conraiittee   of   the   State   Bar  Association 

19  was  more   insistent  upon   than  on   this    point   of  having   appel- 
^^  late   circuits    and   having  residency  requirements    for   Superior 
2^  aid  District  Court   judges. 
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On  the  other  hand,  I  think  it  is  also 
important  to  have  the  Constitutions  of  the  fifty  States. 
There  are  only  five  according  to  Mr.  Brooks'  quick 
research  here  which  impose  the  requirement  for  district- 
ing on  their  State's  highest  court,  and  it  seems  to  me 
that  this  is  most  significant  in  considering  whether  or 
not  the  fears  of  those  from  the  less  populated  areas  are 
justified.   It  seems  to  me  that  there  isn't  any  question 
that  if  the  judtices  of  the  State's  highest  court  in  these 
other  States  had  a  pattern  of  coming  from  only  one  area 
or  only  the  populous  areas,  that  there  V70uldn't  be  such 
a  small  number  of  State  Constitutions  which  would  require 
residency  requirements  for  judges  or  justices  of  the 
highest  courts.   That's  all  I  have. 

JUDGE  ADKINS:   One  brief  comment,  Kr.  Chair- 
man.  If  our  fears  on  it  are  not  justified,  the  language 

included  in  the  Committee's  draft  can  do  no  harm.   If  our 

hope 
fears  are  justified,  we  need  the  language.   I  would/ the 

motion  is  defeated. 

THE  CFtAIRl-lAN:   Any  further  discussion? 

DR.  BARD:   A  question.   VJill  the  motion  divide 
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up  these  two  paragraphs  so  that  we  can  vote  on  each 
separately? 

THE  CHAIPsi^lAN:      Do   you  wish   to   do   that,   Mrs. 
Bo the? 

MRS.    BOTHE:      Yes. 

THE  CHAIRMAN:  All  right  then,  let  me  state 
V7hat  I  would  understand  to  be  the  motion,  and  if  it  is 
not  acceptable,  Mrs.  Bothe,  you  can  indicate. 

The  first  motion  V70uld  be  that  the  Commission 
lecoraraend  a  draft  of  Paragraph  A  in  V7hich  the  first  para- 
graph be  amended  to  indicate  the  requirement  that  the 
person  to  be  eligible  for  judicial  office  be  a  resident  of 
the  State  of  Maryland.  The  second  paragraph  would  be 
eliminated,  and  the  third  paragraph  v;ould  be  retained. 

Then  we  will  submit  separately  the  question  of 
eliminating  from  the  prepared  draft  the  third  paragraph. 
Arc  you  ready  for  the  question?   A  vote  in  favor  of  the 
motion  would  result  in  the  preferred  draft  containing  the 
substance  of  the  present  first  paragraph  amended  to  pro- 
vide for  a  residency  in  the  State  for  a  person  to  be 
eligible  for  appointment.   No  paragraph  corresponding  to  th; 
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1  second  paragraph  but  including  the  third.  All  those  in 

2  favor,  signify  by  a  shov?  of  hands.   Contrary.   The  motion 

3  is  lost,  11  to  12. 

4  Now,  the  next  motion  will  be  to  amend  the  first 

5  paragraph  to  provide  the  same  requirement  that  a  person 

6  be  a  resident  of  the  State  of  Maryland,  retain  the  second 

7  paragraph  and  to  eliminate  the  third  paragraph.   You 

8  ready  for  the  question?   All  those  in  favor,  please  sig- 
nify by  a  show  of  hands.   Contrary.   The  motion  is  lost, 

10  1  to  20. 

11  Now,  on  that  basis,  the  preferred  draft  V7ill 

12  be  the  draft  as  submitted  by  the  Committee,  but  the 

13  Report  v;ill  contain  as  an  alternate  a  provision  v;hich  V70uld 

14  include  the  first  paragraph  only,  amended  to  require  residei 

15  cy  in  the  State. 

16  ME.  MARTINEAU:   Mr.  Chairman,  Mr,  Case  yester- 

17  day  made  a  suggestion  about  including  in  here  that  a  man 

18  be  considered  for  a  vacancy  where  he  either  resides  or 

19  his  principal  office  is.   I  don't  know  whether  he  wants  to 

20  make  a  motion, 

21  THE  CliAII^L'^N :   I  think  that  \ias   Judge  Adkins' 
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1  motion. 

2  MR.  MARTINEAU:   Oh,  excuse  me. 

3  JUDGE  ADKINS:   No,  I  asked  the  question  if  the 
^  Committee  considered  it,  and  Mr.  Case  took  the  ball  from 
5  that  point.   If  the  motion  is  to  be  made,  I  prefer  Mr. 

^  Case  make  it. 

7  MRS.  BOTHE:   Before  v;e  go  on  to  that,  a  point 

8  of  clarification  on  the  last  vote.   In  view  of  the  vote 

^  on  the  elimination  of  Paragraph  3,  I  would  suppose  an  alter 
nate  would  be  appropriate  since  I  believe  I  was  the  only 
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•^•'  proponent  of  that.   I  don't  think  my  vote  is  that 

^^  weighty,  so'  I  trust  we  are  only  going  to  propose  an 

13  alternate  on  Paragraph  2,  is  that  correct? 

14:  THE  CHAIPvMAN:  Well,  we  can  do  that. 

15  MRS,  BOTHE:   As  the  mover  in  that  instance,  I 

1^  v.-ould  suggest  we  do  that, 

17  THE  CHAIR.MAN:   I  think  the  Report  should  be 

18  clarified  by  indicating  that  if  the  Convention  desired 
1^  not  to  require  residence,  they  could  eliminate  this  or 
2^  that  paragraph  depending  on  how  far  they  would  go. 

21  MRS.  BOTKE:   As  to  Paragraph  1,  v;as  the  vote 
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■'■     that  the  words,  resident  of  the  State,  should  be  included 

^     in  that  paragraph? 

3  THE  CHAIRMAN:   Yes. 

DR.  BURDETTE:   A  question.   I  couldn't  quite 
^     hear  that  answer.   I  was  about  to  move,  Mr.  Chairman, 
^     an  entirely  separate  motion,  that  some  residency  in  the 
^  State  be  required.   Has  that  been  done? 

.  THE  CHAIRMAN:   It  has.   Any  further  questions 
with  respect  to  Paragraph  A? 

MR.  CASE:  V/ell,  I  think  that  it  should  be 
brought  to  the  attention  of  the  Commission  that  this 
paragraph  as  it  is  V7ritten  following  as  it  ^o(^z   the 
^^  present  practice  of  selecting  judges  on  the  basis  of 

■'■ "     residency  only  deprives  the  Bench  of  a  pool  of  manpo\<;er 
^^    that  in  many  V7ays  is  a  tragic  thing. 

^^  You  alv7ays  talk  about  trying  to  get  the  best 

people  to  serve  on  the  Bench  and  yet,  this  provision 
eliminates  a  great  m.any  of  the  best  people  v7ho  might  other 
v/ise.bo  v;illing  to  serve.   I  vjouldn't  v/ant  to  prolong 
this,  but  it  v;as  heard  yesterday  by  way  of  example  about 
the  Chairman  of  the  Commission  who  served  e.s   President  of 
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■'•     the  Baltimore  Bar  Association,  but  yet  couldn't  be 

^     appointed  to  the  Bench  in  Baltimore  City  because  of  this 

3     one  provision.   There  is  a  great  deal  of  grumbling  about 
it  among  the  Baltimore  City  lav7yers ,  but  nobody  has  ever 

^     tried  to  do  anything  about  it.   One  of  the  reasons  that 

those  v7ho  might  be  the  movers  V70uld  be  accused  of  perhaps 

"    making  a  trail  for  themselves  to  follow.   I  hasten  to 
add  that  I  am  not  doing  that  here. 

Mr.  Martineau,  you,  to  the  contrary,  notwith- 
standing.  Therefore,  I  v;ould  move  that,  and  I  am  really 
talking  here  about  the  third  paragraph,  I  guess,  the 
Superior  Court.   I  would  move  that  it  be  so  V7ritten  so 

•^^    that  a  man  would  be  eligible  for  appointment  to  the  Bench 
bothin  the  place  v'here  he  resides  and  the  place  where 

■^^    he  regularly  practices  law. 

^^  THE  CHAIRMAN:   You  limiting  that  to  the  Superior 

-'^    Court  or  the  Superior  and  District  Court? 

MR,  CASE:  Well,  I  think  it  is  most  appropriate 
in  the  Superior  Court  area,  and  I  v;ould  limit  it  to  that. 

THE  CHAIK">i'AN:   I  would  suggest  to  you  that  this, 
too,  is  an  area  to  have  an  alternate  draft.   If  the 
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1  substance  of  your  motion  is  not  approved,  I  suggest  you 

2  move  that  it  be  included  as  an  alternate. 

3  Is  there  a  second? 
^               DR.  BARD:   Second. 

5  THE  CHAIRI-IAN:   Any  discussion?  Mr.  Haile? 

S  MR.  HAILE:  The  words  used  were,  regularly 

'^  practicing  law.   I  v;ould  suggest  that  many  lawyers 

8  practice  in  several  counties,  and  I  am  suggesting  the 

9  words,  principal  office. 

MR.  CASE:  This  is  my  purpose. 

li  THE  CHAIR]MAN:   I  take  it,  Mr.  Case,  your  motion 

^^  is  not  intended  to  draft  the  precise  language? 

13  MR.  CASE:   It  was  not  definitive  language. 

1^  It  was  more  of  an  expression  of  the  idea. 

15  THE  CHAIRMAN:   Dr.  Jenkins? 

16  DR.  JENKINS:   I  want  to  put  this  in  the  record, 
^'^  Mr.  Chairman,  that  one  of  the  great  problems  of  our  country 
IG  is  the  flight  of  able  people  to  the  suburbs,  leaving  the 

1^  city  and  its  agencies  deprived  of  very  able  people.   I 

20  think  that  approval  of  this  motion  would  tend  to  give  an 
advantage  to  people  vjho  have  left  the  city  but  v;ho 

gfill  yapf  ^n  f-;'Vp  !ir>  th(^    pdvrntages  of  the  city. I 
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1  believe  here  that  if  the  principle  of  the  resident  judge 

2  is  valid,  it  is  doubly  valid  as  far  as  the  city  is  con- 

3  cerned.   That  is  vjhy  I  oppose  the  motion. 

4  THE  CHAIRMAN:   Any  further  discussion?   You 

5  ready  for  the  question?   In  the  absence  of  objection, 

6  I  will  assume  that  the  Commission  favors  the  drafting 

7  of  alternate  provisions,  and  therefore  a  vote  Aye  on 

8  this  motion  will  be  a  vote  in  favor  of  having  in  the 

9  preferred  draft  a  provision  permitting  the  judge  of  the 

10  Superior  Court  to,  authorized  to  be  eligible  to  be  either 

11  a  resident  or  of  his  principal  office  or  be  engaged 

12  in  the  practice  of  law  in  the  district  where  the  vacancy 
15  exists. 

14  A  vote  No  V7ill  mean  a  vote  to  retain  the 

15  present  draft  as  the  preferred  draft,  and  then  include 

16  the  substance  of  the  motion  in  the  alternate.   You  ready 

17  for  the  question?  All  those  in  favor,  signify  by  a  show 

18  of  hands.   Contrary.  The  motion  is  carried,  14  to  9. 

19  Any  further  question  with  respect  to  Paragraph  A  of  Sec 

20  tion  9? 

21  MR.   M^RTIMEAU:      Did  Mr.   Case   specifically  v/ant 
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1  that  not  applicable  to  the  Supreme  Court  and  the  Appellate 

2  Court? 

3  THE  CHAIFI-IAN:      Limited   to   the   Superior  Court 

4  only. 

5  MR.  CASE:   In  those  cases  the  districts  are 

6  sufficiently  broad. 

7  MR.  MARTIInEAU:   It  seems  to  ms  the  one  problem 

8  you  raise  vjouldn't  be  solved  by  your  motion,  and  I  wonder 

9  v;hy  it  v;ouldn't  be  better  to  go  ahead  and  try  to  make  it 
10  applicable  to  the  Supreme  Court  and  to  the  Appellate  Court 
Ij-  I  think  it  is  invariably  going  to  be  true  that  Baltimore 

12  City  is  going  to  be  an  appellate  judicial  circuit  for 

13  both  of  those  courts,  and  this  is  really  where  the 
14:  problem  arises  . 

15  MR.  CASE:   The  more  I  think  about  it,  I  think 

16  there  is  a  lot  of  force  in  what  you  are  saying.  Bob, 

17  particularly  the  situation  that  has  pertained  recently  in 

18  our  State  where  positions  on  the  Appellate  Courts  have 

19  been  filled  by  promotions  from  the  Circuit  Court.   So  it 

20  V70uld  be  pretty  incongruous  to  have  members  of  the  Circuit 

21  Court  sitting  side  by  side,  yet  one  be  eligible  for  the 
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1  Suprei7ia  Court  and  another  not  be  eligible  because  of  a 

2  quirk  of  residency.   I  V70uld  move,  then,  that  in  light  of 

3  what  Mr.  Martineau  has  pointed  out,  that  this  requirement 
4:  carry  over  to  the  Supreme  Court  and  the  Appellate  Court. 

5  MR.  MARTINEAU:   I  V70uld  second  that. 

6  THE  CHAIPJ>L'^N:   But  still  excluding  the  District 

7  Court? 

8  MR,    CASE:      Yes,    I  don't   think   it    is   necessary. 

9  THE  CHAIRMAN:      Any  discussion? 

10  Mr.    Sykes? 

11  MR.  SYKES:  Mr.  Chairman,  there  is  a  big 

12  difference  between  the  Appellate  Court  and  the  Circuit 
15  Court.   The  Appellate  Court  is  for  the  whole  State. 

14-  The  Appellate  Court  nominating  commissions  choose  a  man 

15  v;ho  resides  in  B3lt5.raore  County  V7hen  the  Baltimore  County 

16  circuit  vacancy  comes  up,  even  if  he  practices  primarily 

17  in  Baltimore  City.    Nobody  is  excluded  from  the 

18  Appellate  Court  if  you  adopt  a  residence  requirement, 

19  and  I  think  that  it  is  extremely  important  that  the 

20  members  of  the  Court,   of  the  Supreme  Court  and  the 

21  Appellate  Court  be  closely  identified  x/ith  the  sections 
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"^  they  come  from,  be  residents  under  a  standard  situation. 

2  Judge  Prescott  testified  or  let  his  views  be 

3  kno\>m  before  the  Committee  that  he  thought  this  was  a 

^  very  important  thing  and  because  of  the  fact  that  nobody 

5  is  excluded  in  the  Appellate  Court  whereas  somebody  might 
^  be  in  the  trial  court,  I  think  there  is  a  very  fundaraen- 
^  tal  distinction,  and  we  ought  to  stick  to  the  residence 

6  requirement  which  we  had. 

9  THE  CHAIKl^J^N:  Any  further  discussion? 

MR.  CASE:   I  must  say,  Mr.  Chairman,  that  there 

^^  is  one  difference  as  Mr.  Sykes  points  out.   The  question  of 

^2  where  you  are  known  and  what  you  knov7  centers  on  V7here 

13  you  are  knovm  and  V7h2t  you  knov/  v/ith  regard  to  the  prac- 

^^  tice  of  your  profession,  not  where  you  are  knovrn  individ- 

15  ually  or  socially,  and  every  argument  that  can  be  mar- 

1^  shalled  in  favor  of  the  vote  that  has  just  been  taken,  it 

17  seems  to  me  is  equally  applicable  here,   1  know  one 

1^  instance  V7here  a  governor  had  in  mind  appointing  the  man 

1^  v7ho  lived  outside  of  Baltimore  City,  and  the  question 

^^  V7as  would  he  move  back,  and  this  pr^rticular  parson  didn't 

2^-  want  to  take  that  risk.   But  it  was  a  very  curious 
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1  situation  that  developed  and  again,  the  Bench  was  de- 

2  prived  of  a  very  fine  person.   So  it  seems  to  me  that  the 

3  status  of  the  judge  or  v;here  he  should  come  from  really 

^  centers  around  vzhere  he  practices,  where  he  is  known,  and 

5  now  V7here  he  pays  quite  a  bit  of  tax. 

6  THE  CHAIPvlIAN:  Mr.  Mitchell? 

V  MR.  MITCHELL:   Then  according  to  Mr.  Case's 

8  logic,  it  seems  to  me  that  the  image  built  should  be 

9  based  on  where  he  practices  the  Appellate  Courts,  and 
10  not  where  he  lives,  according  to  his  logic. 

Ij-  MR.  CASE:   Yes. 

12  MR.  MITCHELL:   Why  the  residency  requirement 

13  if  it  is  a  question  of  where  he  is  knovm  in  his  profes- 
1^  sion? 

15  DR.  TEMPLETON:   Mr.  Case  used  the  term,  risk,. 

16  a  moment  ago,  you  m.san  the  risk  of  appointment  or  risk  of 
IV  losing  his  seat? 

IB  MR.  CASE:   I  don't  recall  the  context  of  that 

IS  sentence, 

20  DR.  TEMPLETON:   I  want  to  know  what  you  mean 

by  the  term,  risk. 
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MR.  CASE:   Use  it  any  way  you  want  to. 

DR.  BARD:   A  little  while  ago,  I  voted  in 
favor  of  eliminating  the  requirement  for  residence  for 
Superior  Court,  but  I  am  beginning  to  v7orry  about  the 
very  thing  that  Dr.  Jenkins  mentioned,  that  is  if  V7e 
are  going  to  extend  this  whole  concept  of  applying  metro- 
politanism  to  v;here  it  seems  to  fit  into  our  expediency 
and  not  extend  it  to  vjhere  the  necessity  takes  place  we 
are  going  to  be  in  difficulty,  and  I  oppose  extending 
V7hat  V72  voted  for  a  while  ago  into  this  new  area. 

THE  CHAII^IAN:   Any  further  discussion?   If 
not,  I  V7ill  assume  in  the  absence  of  objection  that  the 
Commission  is  in  favor  of  having  both  provisions  as 
alternates,  and  therefore  a  vote  Aye  will  be  a  vote  in 
favor  of  amending  the  second  paragraph  of  Paragraph  A  of 
Section  9  so  as  to  provide  that  a  person  to  be  eligible 
for  nomination  shall  either  reside  or  have  been  engaged 
principally  in  the  practice  of  law  in  the  circuit  V7here 
the  vacancy  exists. 

A  vote  No  V7ill  retain  the  present  paragraph 
and  include  the  substance  of  the  motion  as  an  alternate. 
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1  All   those   in   favor,    signify  by  a   show  of  hands.      Contrary 

2  Apparently   there   is   a    tie,    but    I   thought   there  were 

3  25  people  present. 

4  MR.    BOND:      I  didn't  vote,   Mr.   Chairman.      I 

5  will  not  vote  against. 

G  THE  CHAIRMAN:      Then   the  motion   carries  by  a 

7  vote  of   12    to   11. 

8  MR.  GENTRY:   He  said  against. 

9  THE  CHAIR>mN:   Oh,  I  thought  you  said  Yes  .• 

10  I  am  sorry,  the  motion  is  lost,  then,  by  a 

11  vote  of  12  to  11;  that  means  that  the  substance  of  the 

12  motion  will  be  included  in  the  Report  as  an  alternate. 

13  MRS.  BO'ITIE:   Mr.  Gentry  points  out  that  the 

14  vote  V7as  as  to  whether  a  lav7yer  should  have  two  castles. 

15  THE  CHAIRMAN:   Any  further  question  as  to  Para' 

16  graph  A?    paragraph  B  of  Section  9. 

17  MR.  mRTINEAU:   Paragraph  B  is  Nomination  and 

18  Appointment . 

19  A  vacancy  in  the  office  of  judge  shall  be 

20  filled  by  the  governor  from  a  list  of  no  fevjer  than  t-vvo 

21  nor  more  than  five  eligible  persons  nominated  by  a 
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judicial  nominating  commission.   The  commission  shall 
make  the  nominations  for  a  vacancy  not  more  than  30  days 

3  prior  to  nor  more  than  60  days  after  the  vacancy  occurs. 

4:  If  the  governor  fails  to  make  the  appointment  within  60 

5  days  of  being  advised  of  the  list  of  nominees,  the 

6  governor's  power  to  make  the  appointment  shall  cease  and 

7  the  chief  justice  of  the  Supreme  Court  shall  appoint  one 

8  of  the  nominees. 

9  THE  CHAIl^IAN:   Dr.  Burdette,  I  will  assume 

10  that  as  Chairman  of  the  Committee  on  Style,  you  take 

11  charge  of  the  v;ord,  fewer,  in  the  first  line. 

12  DR.  BURDETTE:   Yes,  sir. 

13  THE  CHAIR>LAN:  Mr.  Miller? 

14  MR.  MILLER:  Why  does  the  provision  say  that 

15  the  nominating  committee  shall  not  make  its  recommendation 

16  more  than  30  days  prior  to? 

17  MR.  MARTINEAU:   The  purpose  of  having  a  limited 
IB  period  is  to  cut  dovm ,  we  would  hops,  on  the  politicking 

19  involved.  The  longer  you  have  this  list  of  nominees 

20  sitting  on  the  table, the  more  difficulties  you  may  en- 

21  counter.   In  addition,  the  longer  a  person's  name  is  on 
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that  list  as  being  eligible  for  an  appointment,  it  may 
affect  his  practice  to  some  extent,  that  a  person  may  not 

3  go  to  hira  because  he  figures,  VJell,  there  is  no  point  in 

^  taking  my  matter  to  him.   He  is  probably  going  to  be 

5  appointed.   Of  course,  it  may  be  just  the  other  way  around, 

6  some  may  go  on  purpose. 

7  MR.  MILLER:   I  would  have  thought  normally  it 

8  would  have  said  at  least  30  days.   In  other  words,  under 

9  this  provision,  the  nominating  committee  might  come  in 
10  just  the  day  before  the  appointment  ought  to  be  made 
H  perhaps.   I  have  no  convictions  on  it .   I  just  want  to 

12  understand  it,  and  the  reasons.   I  don't  agree  V7ith  your 

13  reasons. 

14  THE  CHAIRJ-IAN:  Mr.  Miller,  you  couldn't  say  at 

15  least  30  days  or  60  days  because  the  vacancy  may  occur  by 

16  death  v7ithout  previous  notice,  you  see. 

17  MR.  MILLER:   I  can  see  that,  but  on  the  other 
IS  hand,  I  can  see  no  harm,  why  the  nominating  committee  --  of 

19  course,  usually  there  is  a  great  deal  of  talk  that  goes 

20  around  and  V7hether  it  has  been  official  or  not,  I  th-ink 

21  the  politicking  that  ray  friend  speaks  of  probably  V70uld 
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1 

THE  CHAIRMAN:      One  of   the  other  reasons   suggestec 

1 

2 

is    that   such   a   provision   as    is   here  prevents   a   commission 

3 

from  preparing  a   slate   for  vacancies    long   in   advance  of 

4 

any  vacancy,    tv70  or   three   years   or  more   and   sort   of 

5 

freezing  the    list. 

6 

MR.   MILLER:      I  have  no  objection   to    it. 

7 

THE  CHAIRMAN:      Any   further  discussion?     Any 

8 

other   question?      Proceed,    then,   vzith   Paragraph  C. 

9 

MR.    MARTINEAU:      C.      Nominating     Comraissions . 

10 

1.      Appellate  Courts   Nominating  Commission. 

11 

Nominations    for  vacancies   on   the  Supreme  Court 

12 

and   on   the  Appellate   Court   shall  be  made  by   the  Appellate 

15 

Courts   Nominating  Commission.      The  Con-mission   shall  be 

14 

composed   of  six   lay  persons,    six   lavzyers ,    and   the   chief 

15 

justice   of   the   Supreme   Court.      The   terms   of  non-judicial 

16 

members    shall   be   four   years. 

17 

THE   CHAIRM/^N:      Any  question?      Comment?      Para- 

18 

graph    2. 

19 

MR.    MARTINEAU:      Paragraph   2.      Trial  Courts 

20 

Nominating  Commissions. 

21 

Nominations    for  vacancies   on   the   Superior 
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Court  and  on  the  District  Court  shall  be  made  by  a  Trial 
Court  Nominating  Conmission.   The  number  of  trial  court 

3  nominating  commissions  shall  be  provided  by  law.   Each 

4-  commission  shall  mnkc  nominations  for  vacancies  in  the 

5  office  of  Superior  Court  judge  in  one  or  more  counties,  or 

6  for  vacancies  in  the  office  of  District  Court  judge  in 

7  one  or  more  districts,  or  both,  as  provided  by  law. 

8  Each  commission  shall  have  no  fewer  than  five  members 

9  and  shall  be  composed  of  an  equal  number  of  lay  and  lawyer 

10  m.embers ,  and  a  judge.  The  terms  of  non-judicial  members 

11  shall  be  provided  by  law. 

12  THE  CHAIRMAN:   Any  question?   Comment?   Para- 

13  graph  3. 

14  MR.  MARTINEAU:   Paragraph  3.   Lav7yer  Members 

15  of  Nominating  Commissions. 
15  Lawyer  members  of  the  Appellate  Courts 

17  Nominating  Commission  shall  be  elected  by  lawyers  through- 

18  out  the  State.   Lawyer  members  of  each  Trial  Court 

19  Nominating  Commission  shall  be  elected  by  the  Lav;yers 

20  of  the  area  for  which  such  commission  is  established. 

21  Elections  for  lav7yer  members  of  nominating  cor..missions , 
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including  the  qualifications  of  lawyer  members  and  of 
their  electors,  shall  be  governed  by  Rule. 

THE  CHAIRMAN:   Any  questions? 

MR.  BOND:   Do  the  words,  lawyer  members,  mean 
all  members  of  the  Bar? 

MR.  MARTINSAU:  We  are  leaving  that,  for  defini- 
tion by  Rule.  V7e  do  not  V7ant  to  got  to  deciding  in  the 
Constitution  v^hether  a  man  has  to  be  a  practicing  lav/yer 
and  if  so,  v;hat  a  practicing  lawyer  means.   I  knov; 
personally  I  have  tried  to  draft  something  like  that,  and 
it  comes  out  in  a  horribly  long  and  complicated  provision 
We  thought  the  best  V7ay  to  do  it  V70uld  be  to  let  the 
Supreme  Court  by  Rule  define  v/hat  qualifications  a  person 
who  is  admitted  to  the  Bar  must  have  to  participate  in 
one  of  these  elections  if  he  equalified  to  sit  as   a 
lawyer  member  of  a  commission. 

THE"  CHAIR2-IAN:  Mr.  Case? 

MR.  CASE:   Mr.  Martineau,  I  am  v7ondering 
whether  any  consideration  is  given  to  having  the,  this 
definition  provided  by  order  of  the  court  or  something 
other  than  Rule  because  as  I  see  the  v7ord ,  Rule,  aren't 
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you  or   couldn't   you   get    into   that  hassle   betvv'een   the 
court   and    the  Legislature  where   the  General  Assembly 
3  would   not   like  V7hat    the  court   did   and   the  Legislature 

^  would   go   ahead   and   pass   something  else   and   the   court 

5  v-yould   come  back  and   reaffirm  V7hat    it   did,    and   so   on   and   so 

forth?      I   think   certainly   in   this   area,    I   am  suggesting 


6 


7  that  there  should  be  a  finality  to  what  the  lavjyer  is 

9  by  definition.   I  am  wondering  V7hether  or  not  it  can  be 

^  done  by  order  of  court  v^hich  xv^ouldn't  be  subject  to  this, 
10  HR.  MARTINEAU:  We  tried  to  accomplish  this 

-^■^  by  Section  7  in  vjhicb,  first' of  all,  we  say  the  Supreme 

^^  Court  by  Rule  and  the  General  Assembly  by  law  shall  have 

1^'  concurrent  pov.'er  to  prescribe  regulations,  not  rules. 
^^  KR.  CASE:   I  understand. 

15  MR,  MARTINEAU:   Then,  further  in  the  Section, 

16  V7e  describe  a  conflict  between  a  rule  and  an  act  of  the 
""^  General  Assembly,  and  then  at  the  end  of  Section  7,  V7e 
^^  say  rule  as  used  in  this  Article  n.eans  a  rule  adopted  by 
1^  the  Supreme  Court.   So  we  attempted  to  mean  that  there  can 
^'^  be  no  situation  V7herever  V7e  give  the  Supreme  Court  the 

pov7er  of  rule  here  other  than  those  specifically  mentioned 
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1  in  Section    7,   V70uld   the  Legislature  have  any  power  of 

2  veto. 

3  MR.    CASE:      I  don't   understand   that. 

^  THE  CHAIRMAN:      Wouldn't   Subparagraph   3  of 

5  Section   7  be  broad   enough   to   embrace  what  Mr.   Case    is 

G  talking   about? 

is 
V  MR.    CASE:      That/the  way   I  read    it. 

8  MR.    MARTINEAU:      I  wouldn't    think   so.      It  would 

9  be   covered   by   the   administration   of   the   court  where  you 
10  are   speaking  specifically   about    the  election  of  judges. 
H  THE  CHAIRMAN:      Can  V7e   say  on   the   basis   of  your 
•^2  answer  that   the  Committee   intended    that    this   rule  would 
13  not  be   subject    to   change  by   the  Legislature   and    that 

1^  you  V7ill   consider  Mr.    Case's   suggestion? 

15  MR.   MARTINEAU:      That    is   correct.      We  will   re- 

16  consider   this,    and    if  we   feel  a   clarification    is   needed, 
1'/^  V7e  V7ill  do   so. 

16  THE  CHAII^IAN:      Satisfactory,   Mr.    Case? 

1^  MR.    CASE:      Yes. 

20  THE   CHAIRMAN:      Mr.   Mindel? 

21  MR.   MINDEL:      Two  questions,  Mr.  Martineau. 
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Vlhy  the  difference    in   the   terras?      Non -judicial  merabers 
for   the  Appellate  Courts  and   for   the  Circuit  Courts  or 
the  Superior  Courts.    You  say  terms  of  non-judicial 
members   shall  be   four   years,    and   the  next  paragraph,    the 
terms   of  non-judicial  members    shall   be   provided   by    law. 
MR.   MARTINEAU:      The   principal  reason   is,    you 
have   a   fixed   number   for   the  Appellate  Courts  nominating 
commissions,    and    it    is   easy   to   determine  V7hat   their 
terms   ought   to  be.     V7ith  respect   to   the   trial  courts 
nominating  commissions,    they  v;ill  be  of  varying   sizes, 
and    it  may  or  may  not   be  desirable   to  have   a   four-year 
terra.      I   don't  knov;.      I  don't   think  V7e  ought    to   establish 
here  V7hat   the   term  for   these  ought   to  be. 

MR.    MINDEL:      Another   question.     Many   lawyers 
are  under   the   impression   that   the  nominating   commissions  vji 
be   appointed    in   each    instance  v;hen   a  vacancy  occurs.      Nov;, 
as    I  read    this,    you   are   going   to   have   standing  commissions 
for   a    terra  of  years,    and    I   think   that  ought   to  be   clari- 
fied.     You   can  have  a   commission  appointed   for   four  years 
or  v7h''3tover   it    is,   and   there  will  be   those  vacancies,    but 
I   think  a    lot  of    lax>7yers   think   each   time  a   vacancy  occurs 
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•^  that  a  commission  will  be  appointed  to  make  nominations 

^  for  that  particular  vacancy. 

3  MR.  MARTINEAU:   That  certainly  is  not  correct. 

^  Vie   think  for  providing  for  the  terms  of  the  members  that 

^  V7e  necessarily  are  creating  a  standing  commission. 

^  MR.  MINDEL :   I  just  V7anted  the  Commission  to 

^  understand  that,  because  there  are  some  impressions  that 

^  each  commission  v:ould  serve  for  that  given  vacancy. 

^  THE  CHAIRMAN:  Mr.  Sykes? 

MR.  SYKES:   Mr.  Chairman,  in  connection  with 


10 


the  problem  that  was  discussed  a  moment  ago,  I  suggest 
while  I  think  of  it  that  the  Committee  consider  as  its 

^^  language  of  a  redraft  of  the  last  sentence  of  Paragraph  3 

^^'^  that  qualifications  and  so  forth  shall  be  governed  exclu- 

^^    sively  by  Rule. 

1<5  THE  CMIRKAN:   Did  you  get  the  suggestion, 

"''    Mr.  Martineau? 

IS  MR.  MARTINEAU:   My  reporter  did. 

19  THE  CIiAIRI^AN:   Any  further  discussion?  Any 

further  comment?   Paragraph  4. 


20 


^^  MR.  MARTINEAU:  .  Paragraph  4.   Lay  Members  of 
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•^  Nominating  Commissions. 

2  Lay  members  of  the  Appellate  Courts  Nominating 

3  Commission  shall  be  appointed  by  the  governor  from  the 
^  voters  of  the  State.   Lay  members  of  each  Trial  Court 
5  Nominating  Commission  shall  be  chosen  by  the  governor 

^  from  the  voters  of  the  area  for  v^hich  such  commission  is 

'''  established. 

Q  THE  CHAIRMAN:   Any  question?   Comment?   Para- 

^  graph  5. 
^^  MR.  MRTINEAU:   Paragraph  5.   Rules  Governing 

Nominating  Commissions. 
■^^  A  nominating  commission  may  act  only  on  the 

^^  concurrence  of  a  majority  of  its  current  membership. 

^^  Each  commission  shall  elect  one  of  its  members  as  chair- 

1^  man.   A  non-judicial  member  of  a  commission  may  not  hold~ 

1^  any  public  office  of  profit  or  office  in  a  political 

1"^  party  \v^hile  a  member  of  a  coirumission  and  for  six  months 

^Q  thereafter.   The  members  of  a  commission  shall  receive  no 

^^  compensation  for  their  services. 

20  THE  CHAIRl-IAN:   Dr.  Burdette? 

2^  DR.  BURDETTE:   Yesterday  I  thought  about  this  -■ 
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^  six  months  thereafter.   I  would  like  to  inquire  if  the 

2  Committee  would  feel  the  problem  would  be  solved  if  the 

3  sentence  were,  a  non-judiciary  member  may  not  hold  any 

^  office  of  profit  or  office  of  a  political  party  while  a 

5  member  of  a  commission,  and  strike  the  rest  of  the  sentence 

^  and  substitute  the  language,  substitute  after  and^  and, 

^  shall  hold  no  judicial  office  for  six  months  thereafter. 

Q  My  point  yesterday  was  it  v7ould  be  very  hard  to  get  any- 

^  body  on  this  commission  for  six  months  after  resigning 

^^  cannot  be  appointed  by  the  Governor  for  an  office,  or 

■^■^  couldn't  run  for  an  office.   I  just  don't  know  who  V70uld 

•^^  do  that,  but  I  presume  that  the  point  is,  wc  don't  want 

^^  them  nominating  themselves. 

1^^-  MR.  RARTINEAU:   There  is  one  other  aspect  to 

15  it.   First  of  all,  let  me  say  this  prohibition  is  included 

1^  in  the  Constitution  of  other  States,  that  of  this  type  of 

^-'/  commission,  and  I  have  heard  of  no  difficulty  of  getting 

^^  people  to  serve  on  these  commissions.   As  a  matter  of 

1^  fact,  most  of  them  have  a  longer  prohibition  after  they 
resign  as  a  member  of  the  coivmission .   But  secondly,-  in 


20 


^-    addition  to  your  problem  of  resigning  and  then  being 
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1  appointed  to  the  Bench,  it  seems  to  me  there  is  also  a 

2  problem  of  their  resigning  and  being  appointed  to  another 

3  political  office,  or  public  office,  and  then  having 

^  someone  else  appointed  to  the  commission  so  that  he  can 

5  reflect  the  Governor's  views  or  something  like  that. 
^  In  other  v;ords,  be  put  on  the  commission  to 

'''  sponsor  someone  vjhom  someone  else  might  want  to  get  on. 
This  is  one  of  the  difficulties  vjhich  v;e  are  trying  to 

^  prevent. 
^^  THE  CHAIRMZ-.N:  Mr.  Miller? 

11  MR.  MILLER:   Just  a  question.  Would  the 

12  language  here,  public  office,  profit,  apply  merely  to 

13  State  public  offices  or  suppose,  as  might  happen  in  sorr.e 
1^  occasion,  that  the  national  administration  called  on 

15  somebody  to  be  an  ambassador  or  a  commissioner  under  the 

16  Federal  Rules,  V70uld  he  be  prevented  from  taking  such  a 
l'^  position  because  he  had  agreed  to  serve  on  a  nominating 
1^  con-LTiittee? 

19  .     THE  CHAIRMAN:  Mr.  Martineau? 

20  MR.  MARTINEAU:  Frankly,  I  don't  knov7  that  I 
^•^  have  ever  considered  this,  and  I  don't  know  V7hether  the 
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1  Committee  has.   I  would  think  the  public  office  referred 

2  to  vi70uld  be  only  one  under  the  State  of  Maryland  under 

3  the  Constitution  and  Lav7S  of  the  State  of  Maryland,  be- 
4:  cause  V7hat  you  are  afraid  of  is  what  you  are  trying  to 

5  prevent,  is  some  action  V7ithin  the  State  by  the  Governor 

6  with  respect  to  some  office  of  the  State  of  Maryland. 

it 

7  MR.  MILLER:   Might  not  it  be  well  to  spell /out 

8  because  I  can  conceive  these  prominent  citizens,  and  they 

9  might  get  a  call  from  some  other  jurisdiction,  Federal 

10  or  elsex'/here  for  Federal  office.   He  should  not  be 

11  barred  from  that. 

12  MR.  MARTINEAU:   Let  me  take  a  quick  poll 

13  from  my  Committee  limiting  it  to  the  public  offices  of 

14  the  State  of  Maryland. 

15  THE  CHAIRMAN:  Might  I  suggest  that  this  Con-. 

16  stitution  couldn't  prevent  a  person  from  taking  office 

17  under  the  Federal  Government? 

18  MR.  MILLER:  Might  not  prevent  it,  but  it 

19  could  raise  a  question. 

20  THE  CHAIRMAN:   Dr.  Bard? 

21  DR.  BARD:   1  have  the  same  concern  in  respect 
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1 

to  public  office   that  may  be   tied    in  with   the  State  or 

1 

1 

2 

with   the  municipality  or  county  unit.      Hov;  are  we   inter- 

3 

preting   the   phrase,   public  office,   here?     Do  we  mean 

4 

elected   public  office? 

5 

MR.  mRTINEAU:      No,    the   phrase,   public   office, 

6 

has   been    interpreted  probably  many  times.      I  can't  off 

7 

the   top  of  my  head   give   you    the   definition. 

8 

MR.    CASE:     VJhatever   the   Court  of  Appeals  wants 

9 

to   say. 

10 

DR.    BARD:      Right. 

11 

MR.    MARTINEAU:      Someone  v7ho  wants    to   exercise 

12 

some   sovereignty  of   the   State.      Your  position  would 

15 

not  be   a   public   office. 

14 

DR.    BURDETTE:      1  make   a  motion,  Kr .      Chairman, 

15 

after   the  v7ord3,    and   for   six  months    thereafter,    shall  be 

16 

inserted   the  words,    shall  hold   no   judicial  office   for   six 

17 

months    thereafter. 

18 

MR.    SAYRE:      I   second. 

19 

THE  CHAIRMAN:     Kr.  Mindel? 

20 

MR.  h'INDEL:      Is   there   a  mention   of   the   term 

21 

of    the    lay  members? 
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1 

MR.   MARTINEAU:      The   terra  of   the    lay  members 

1 

2 

provided   first  of  all   in  C-1  for   the   terms   of   the 

3 

judicial  courts,    four  years,    and   in  C-2   the   terms   of  the 

4 

non-judicial  members   as   provided   for  by   law. 

5 

THE  CHAIRMAN:      Mr.    Sayre? 

6 

MR.    SAYRE:      There    is   a   question  here.      Can  you 

7 

have   a   conflict  of   interest   arising   for  other   than  judicial 

8 

offices   as   you  might   envisage    them? 

9 

MR.   MARTINEAU:      Conflict  of   interest    is   alv7ays 

10 

the   action   of  a  member  of  a   commission  vis-a-vis   some  other 

11 

public   office   to  V7hich  he  might   be   appointed,    and   the 

12 

difficulty  is   alv7ays   using  your   vote  with  respect   to  one 

15 

to   gain   the  other,    and    this    is   what  we   are   at   least   trying 

14 

to   prevent   by  putting   the   six-m.onth    limitation    in. 

15 

MR.    SAYRE:      Yes,    but  my  question    is,    is    the 

16 

judicial  office   the  only   type  of  office? 

17 

MR.    MARTINEAU:      Obviously,    no. 

IB 

MR.    SAYRE:      And    this   V70uld   be   an   unrealistic 

19 

restriction? 

20 

MR.    MiiRTINEAU:      Particularly   for    lay  members, 

21 

you  V70uld   be   alleviating   this   prohibition   for    the    lay 
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membe-^rs  who  are  not  eligible  anyv/ay. 

MR.  BOND:   I  would  like  to  speak  in  favor  of 
the  irotion  for  this  reason.   I  don't  think  it  means  any- 
thing.  Suppose  you  have  a  lay  member,  and  he  accepts 
the  job,  and  is  appointed  to  the  job,  what  happens? 
There  is  no  penalty  provision.   If  a  lay  member  would  go 
with  a  Federal  agency  or  be  appointed  to  a  State  job  and 
takes  it,  so  what?  VJhat  can  be  done? 

MR.  MARTINEAU:   He  can  be  removed  from  office 
as  being  ineligible. 

DR.  BURDETTE:  My  motion  is  really  in  error. 
Put  a  period  after  the  words,  non -judicial  member. 

THE  CHAIRM'^N:  To  eliminate  the  phrase,  for 
six  months  thereafter.  Mr.  Clagett,  do  you  insist  on 
the  amendment? 

MR.  CLAGT^TT:   I  assisted  the  good  Doctor  in 
getting  it  on  the  floor,  but  I  v;as  going  to  vote  against 
it. 

THE  CMIR>jAN:   I  take  it  you  will  not  accept  the 


amendment? 


MR.  CLAGETT:   I  accept  the  amendment  to  accomplish 
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1  the  original  purpose. 

2  THE  CHAIRMAN:   The  motion  is  to  delete  from 

3  the  next  to  the  last  sentence  the  phrase,  for  six  months 

4  thereafter.  Any  further  discussion?  Ready  for  the 

5  question?  All  those  in  favor  of  the  motion,  please  sig- 

6  nify  by  saying  Aye;  contrary,  No.   The  motion  is  lost. 

7  Mr.  Miller? 

8  >;R.  MILLER:   I  vould  like  to  move  that  the 

9  public  office  part  of  Line  4  be  rewritten,  to  hold  any 

10  public  office  in  the  State  of  Maryland. 

11  MR.  SAYRE:   1  second. 

12  THE  CHAIPv>L^N:   The  motion  is  to  amend  the  next 

13  to  the  last  sentence  by  providing  that  the  public  office 

14  of  profit  is  an  office  under  the  Constitution  and  Lav.'S 

15  of  the  State  of  Maryland. 

16  Mr.  Sykes? 

17  MR.  SYKES:   May  I  ask,  Mr.  Miller,  if  by  limit- 

18  ing  the  office  to  office  of  the  State,  he  means  to  permit 

19  appointment  to  offices  in  municipal  corporations. 

20  MR.  MILLER:   My  thought  V7as  to  do  that.   In 

21  other  vjords  ,  in  viov?  of  the  thinking  of  the  majority  of 
the  Co  mm  it  tec  hnre,  it  mi<^ht  bp  wpI  1 to  rnip  o'/t  f-ay 
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•*•     so-called  political  just  as  a  position  in  a  political 
^     party  is  ruled  out.   I  would  not  like,  for  instance,  to 
S     have  ruled  out  our  good  friend,  Andy,  while  he  V7as  not  a 

Member  of  this  Conimittee,  to  be  unable  to  be  appointed  a 
°     Federal  District  judge  because  he  served  on  the  norainat 

ing  committee. 
'''  THE  CHAIRMAN:   Your  motion  V70uld  read,  in  effect 

any  public  office  of  profit  under  the  Constitution  and 

Laws  of  the  State  of  Maryland,  or  any  of  the  political 

subdivisions  thereof? 
"^^  MR.  MILLER:   I  am  perfectly  agreeable  to  it. 

•^^  Mr.  Mitchell? 

^^  MR.  MITCHELL:   I  am  wondering  if  that  would 

^^     permit  a  congressman,  United  States  congressmen  or 
^^     senators  to  serve  on  a  nominating  committee? 
1^  THE  CHAIRMAN:   Mr.  Martineau? 

1'^  MR.  MARTINEAU:   Once  again,  I  think  that  such 

^^  an  office  v/ould  be  a  Federal  office  and  wouldn't  have 

•"•^    anything  to  do  with  this  Commission.  My  offhand  opinion 

V70uld  be  Yes. 


20 


^•^-  THE  CHAIRMAN:  Any  further  comment? 
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1  MR.  MILLER:   I  am  not  sure  I  agree,  but  I  don't 

2  think  we  have  to  be  worried  about  the  United  States 

3  senators  or  House  of  Representatives  having  time  to  serve 

4  on  nominating  committees, 

5  THE  CHAIRMAN:   Mr.  Sayre? 

6  MR.  SAYl^:   Couldn't  V7e  allow  the  vote,  on  the 

7  sense  of  this? 

8  THE  CHAIRMAN:   I  tc"ke  it  that  is  always  the 

9  case,  I  am  not  trying  to  phrase  the  precise  language. 

10  You  ready  for  the  question?  Those   in  favor  of  the 

11  motion,  please  signify  by  saying  Aye.   Contrary,  No. 

12  So  ordered.   Any  further  question  V7ith  respect  to  this 

13  paragraph? 

14  We  move  to  Section  10  on  Page  ^t4 . 

15.  MR.  MARTINEAU:   Section  10,  Term  of  Office  of 

16  Judges. 

17  At  the  next  general  election  following  the 

18  expiration  of  tv70  years  from  the  date  of  appointment, 

19  and  every  fourteen  years  thereafter  so  long  as  he  retains 

20  his  office,  each  judge  shall  be  subject  to  approval  or 

21  rejection  by  the  electorate.   Each  Justice  of  the  Supreme 
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1  Court  and  each  judge  of  the  Appellate  Court  shall  be  sub- 

2  ject  to  approval  or  rejection  by  the  electorate  throughout 

3  the  State.   Each  judge  of  the  Superior  Court  and  of  the 

4  District  Court  shall  be  subject  to  approval  or  rejection 

5  by  the  electorate  of  the  county  or  district  in  \7hich  he 

6  was  required  to  reside  when  appointed.   Provision  shall 

7  be  made  by  Rule  for  the  taking  of  a  poll  of  the  lavjyers 

8  in  the  area  in  which  the  judge  is  required  to  stand  for 

9  elect 5.on  as  to  whether  he  should  be  retained  in  office  for 

10  a  full  or  additional  term  and  for  publication  of  the 

11  results  thereof.   In  the  event  of  the  rejection  of  any 

12  judge  by  the  electorate,  the  office  shall  be  vacant. 

13  THE  CHAIRMAN:   Mr.  Martineau,  is  the  reference 

14  to  Rule  in  the  next  to  the  last  sentence  intended  as  in 

15  the  previous  Section  to  mean  a  Rule  not  subject  to  change 

16  by  the  Legislature? 

17  MR.  MARTINEAU:   That  is  correct. 

18  THE  CHAIIi^!AN:   Then,  I  v^70uld  assume  that  you 

19  would  consider  any  possible  necessary  modification  in 

20  line  with  Mr.  Case's  suggestion? 

21  MR.  MARTINEAU:   Yes. 
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1 

THE  CHAIRMAN:  Mrs.  Bo the? 

2 

MRS.  BOTHE:   A  comment.   I  feel  that  the  term, 

3 

fourteen  years,  is  entirely  too  long,  particularly  in  an 

4 

election  \vhere  the  judge  is  running  against  nobody  more 

5 

than  himself.   V7e  have  had  a  fifteen-year  term  for  Superior 

6 

Court  judges  in  Maryland,  but  of  course,  that  contemplated 

7 

a  competitive  election,  and  I  v;ould ,  just  to  shorten  the 

8 

debate,  propose  that  the  term  be  reduced  to  ten  years  which 

9 

brings  it,  incidentally,  v;ithin  the  framev;ork  of  the 

10 

majority  of  other  States.   I  believe  the  statistics,  am  I 

11 

right.  Bob? 

12 

MR.  MARTINEAU:   They  are  attached  to  the  Report 

13 

at  the  end,  showing  the  terms  of  the  Members  of  the  courts 

14: 

of  other  States,  that  is  one  appendix  to  the  Report. 

15 

MRS.  BOTHE:   Then  if  you  v.'ill  refer  to  that,  you 

16 

will  see  it. 

17 

THE  CHAIRMAN:   Is  the  motion  seconded? 

18 

MR.  SAYRE:   I  second  it. 

19 

MR.  MILLER:  What  page? 

20 

h'.R.  MARTINEAU:   The  appendix  to  the  Report  at 

21 

the  very  end.   It  gives  the  terms  of  judges  of  State  courts, 

TH[-,  JACK  S\I.OMON  RKPORTINC  SERMCF. 

100  F.qu.I.ifi;.-  Buil.lins 

Co.,,-.  F.,.r.„                                                                                              B.:.:n,„r.  2,  M.r>I.nJ                                      i"'"*'-  »»-=' 

55 

1 

both  the  Appellate  Courts  and  Trial  Courts-  of  the  various 

2 

States. 

3 

MRS.  BOTHE:   A  quick  glance  down  the  first 

4 

column  pertaining  to  Appellate  Courts  will  indicate  that 

5 

even  in  those  courts  which  are  the  ones  generally  in  which 

6 

the  terms  are  longest  and  these  are  mostly  courts  in  which 

7 

the  judge  must  face  a  competitive  election,  practically 

8 

all  of  them  are  substantially  shorter  than  the  fourteen 

9 

years  proposed.   Inasmuch  as  the  elections  are  being  taken 

10 

out  of  politics  and  only  the  qualifications  of  the  judge 

11 

as  a  judge  are  being  tested,  I  would  suggest  that  the 

12 

votes  ought  to  be  given  a  more  frequent  opportunity  to 

13 

examine  the  records  of  the  judges  and  to  have  the  judges 

14 

opposed  to  them.   This  fourteen -year  term,  in  effect,  is 

15 

almost  a  life  term  because  I  believe  the  history  has 

16 

shown  that  very  fev;  judges  find  it  necessary  to  run  more 

17 

than  once.   I  think  only  two  or  three  of  the  seventy-odd 

•   18 

Circuit  Court  judges  of  h aryland  today  have  had  to  face 

19 

more  than  one  bout  V7ith  the  electorate. 

20 

I  propose  ten  years,  because  I  feel  that  is  a 

21 

compromise  between  the  proposal  and  v^hat  might  be,  even 
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1  five  years  would  not  be  out  of  the  question.   I  would  say 

2  alternatively,  ifv:^  are  going  to  leave  the  fourteen  years 

3  in,  V7e  might  as   v;ell  make  it  a  life  term  and  forget  about 

4  the  el'Quions,  leaving  to  the  Removal  Committee  the  check 

5  and  blance  on  the  check  of  qualifications  of  judges.   In 

6  effect,  giving  a  fourteen-year  term,  V7e  are  granting  a 

7  life  term. 

8  THE  CHARIMAN:   Mr.  Mitchell? 

9  MRS.  MITCHELL:   It  seems  to  me  that  because  of 

10  the  fact  that  the  only  V7ay  a  judge  can  be  removed  now 

11  V70uld  be  by  what  would  be,  in  effect,  a  vote  of  non-con- 

12  fidence,  that  I  would  think  this  would  be  a  very  good 

13  idea,  and  the  terra  should  be  shortened,  and  I  would  like 

14  to  support  that. 

15  THE  CHAIRMAN:   Mr.  Hargrove? 

16  MR.  HARGROVE:   I  think  there  v;as  a  provision 

17  in  the  Committee  on  a  short  and  long  term.   Now,  I  think 

18  V7hat  Mr.  Mitchell  said  is  not  correct  under  this  proposed 

19  Constitution,  because  I  think  you  remove,  I  don't  know  if 

20  we  havp  gotten  to  that  part  yet,  but  it  is  proposed  to 

21  remove  a  judge  from  office,  it  is  soinewhat  easier  under  the 
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^  Constitution  than  it  is  under  the.  present  setup.   It  is 

^  true  that  a  judge  under  these  conditions  will  get  a  long 

3  term,  but  I  think  the  purpose  of,  under  this  Constitution, 

^  is  to  give  the  judge  a  sufficiently  long  enough  terra  so 

5  that  he  can  become  a  truly  competent  judge  without  having 

^  to  face  electorates  every  time  he  turns  around.   Now, 

'''  one  of  the  worser  deals  I  believe  any  judge  has  is  to  run 

^  for  election  even  under  the  present  system  for  fifteen 

^  years,  because  if  you  talk  to  them,  you  talk  to  Judge  Dixon 

^^  who  met  with  our  Committee,  and  I  think  he  agrees  with 

^^  us,  that  this  is  a  tremendous  ordeal  that  occurs  a  year 

^'^  or  so  before  when  he  is  up  for  election.   It  is  true  under 

^•5  this  system  you  only  run  for  and  against,  but  under  this 

^"^  setup,  you  also  have  the  lav;yers  ,  if  I  am  reading  this 

15  correctly,  to  determine  whether  or  not  you  are  a  good  or 

1^  bad  judge  v/hich  will  be  submitted,  so  to  speak,  to  the 

1'''  electorate  to  determine  your  continuance  in  office.   Now, 

1^  in  the  State  of  New  Jersey  V7hich  probably  has  one  of  the 

1^  newer  Constitutions,  you  will  note  that  the  judges  are 

^^  therefor  life.   This  is  in  New  Jersey,  as  I  read  this. 
21  j^ni.  MARTINEAU:   The  appointment  is  for  seven 
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1  years,  and  then  after  that,  for  life.   I  believe  V7e  have 

2  to  give  judges  a  sufficiently  long  period  of  tenure  to 

3  get  the  best  qualified  people  to  run  for  office. 

4  THE  CHAIR>IAN:  Any  furtherdiscussion? 

5  Dr.  Bard? 

6  DR.  BARD:   I  have  a  question.  As  I  understand 

7  it,  the  poll  that  takes  place  among  the  lawyers  V70uld  not 

8  necessarily  keep  the  judge  from  running  for  office  irres- 

9  pective.   Nov;,  is  there  anything  in  here  in  regard  to  V7hen 

10  that  poll  and  its  results  v.'ould  take  place  in  terms  of 

11  the  election? 

12  MR.  MAKTINEAU:   It  is  to  be  provided  by  Rule, 

13  but  obviously  this  is  to  be  done  within  a  reasonable 
14-  period  prior  to  the  election,  not  too  far  in  advance  and 

15  not  too  short  a  time  in  advance.   It  would  be  up  to  being 

16  established  by  the  Rule  of  the  court. 

17  THE  CHiMRI'LAN:   Mr.  Mitchell? 

18  MR.  MITCHELL:   Bob,  vrould  there  be  any  difficult].' 

19  in  the  election  vvhcre  it  states  that  the  judge  runs  from 

20  the  district  where  he  is  required  to  reside  in  view  of 

21  the  fact  that  he  can  be  appointed  from  the  place  where  he 
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practices  law.   Suppose  he  comes  from  Baltimore  County,  is 
appointed  in  Baltimore  City,  and  then  runs  for  election. 

MR.  MARTINEAU:   This  V70uld  have  to  be  redrafted 

THE  CHAIPviMAN:   You  indicated,  did  you  not, 
that  after  appointment  under  your  other  provision,  he 
v;ould  have  to  reside  in  the  county  so  that  when  he  comes 
up  for  election  he  would  be  residing  in  the  county? 

MR.  MARTINEAU:   This  is  V7here  he  is  required  to 
reside  vjhen  he  is  appointed,  so  we  V70uld  have  to  make 
an  adjustment. 

THE  CHAIRMAN:   Mr.  Delia? 

MR.  DELLA:   I  don't  read  it  in  this  Section, 
but  it  is  a  possible  chance  I  am  not  reading  between  the 
lines  as  such.   The  V'?ay  this  Section  is  vrr  it  ten  now,  this 
V7ill  not  prevent  another  lawyer  from  running  against  the, 
incumbent  judge  at  the  time  he  comes  up  for  election. 

THE  CHAIRMN:   Yes,  it  would.   Any  further  dis- 


will 


cussion? 

KiR.  MARTINEAU:   l/just  run  down  the  States  that 
have  the  non-competitive  election  feature  in  this  list 
so  that  you  can  see  vrhat  the  terms  are.   Alaska  is  10, 
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1 
2 
3 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14- 
15 
16 
17 
18 
19 
20 
21 


California,  12,  Illinois,  10,  Iowa,  8,  Kansas,  6, 
Missouri,  12,  Nebraska,  6,  and  none  on  the  second  page. 
Those  are  the  courts  now  that  have  a  non-competitive  elec- 
tion, and  I  might  say  the  American  Bar  Association  filed 
a  Judicial  Article  recommending,  I  believe,  a  ten -year 
term,  ten  to  twelve  year  terra  --  a  ten  year  term  for 
judges  of  the  highest  courts. 

MR,  DELLA:  Mr.  Chairman,  I  respect  the  Bar 
Association  very  much  and  also  the  selections . that  they 
make,  but  I  don't  think  this  should  be  a  closed  operation 
where  the  Bar  Association  has  the  ultimate  right  of  mak- 
ing the  only  selection, 

THE  Cl^lAIRmN:   Mr.  Do.lla,  I  have  ruled  that 
discussion  out  of  order  ct  the  moment.   You  can  renev;  it 
in  a  few  moments.  The  only  question  here  is  the  term  for 
the  judge. 

Mr.  Case? 

MR.  CASE:   I  have  a  question  for  the  Chairman. 
In  view  of  the  fact  that  it  recrac  pretty  obvious  that 
Mrs.  Bothe  is  right  in  saying  that  the  fourteen  years  is 
the  upper  limit  of  the  terms  that  you  read  off  there, 
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1  Mr.  Martineau,  I  am  wondering  if  you  would  care  to  explain 

2  to  the  Coivimission  why,  in  fact,  fourteen  years  V7as  chosen 

3  because  it  secrns  to  me  you  can  fit  it  in  the  framework 
^     of  other  Constitutions,  you  might  have  picked  a  shorter 
5     time.   As  I  recall  it,  v;hen  I  v^7as  on  Mr.  Melvin's  Com- 
"     mittee,  we  V7ere  talking  about  a  shorter  term.   I  am  won- 
'''     dering  what  the  ansv;er  to  all  this  is. 
^  MR.  MARTINEAU:  The  ansvjer  to  it  is  the 
^     appointment  of  new  Members  to  the  Committee,  I  guess.   Ther ^ 

was  a  3  to  2  vote  on  the  Committee.   Three  Menibers  of  the 
^^  Committee  voted  for  the  fourteen-year  term,  and  tv70  Mem- 

bers voted  for  a  shorter  term.   We  had  a  great  deal  of 
•^^     argument  and  debate  about  this,  and  apparently  the  Members 
■'■  ^    v7ho  voted  for  the  fourteen-year  term  V7ere  convinced  of 
^^     the  argument  that  to  lessen  the  term  V70uld  be.  somehow 
1^    reducing  the  secutity  of  the  judge  and  the  dignity  of  the 
office  and  for  many  other  reasons.   But  as  I  say,  it  \:bs 
a  3  to  2  vote, and  that  is  it. 

MR.  CASE:   I  had  a  3  to  2  vote  on  my  Committee. 
20  MR.  BROOKS:   One  cominent.   I  thought  it  was 

2-'"    interesting  that  Judge  Dixon  mentioned  to  the  Committee 


10 


17 
18 

19 
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^  that  in  fact  the  fifteen-year  term  has  v7orked  out  to  be 

^     practically  a  life  term  for  most  Members  of  the  Judiciary. 
3     He  said  that  after  serving  only  one  terra  himself,  one 
^     complete  term  which  he  has  just  completed,  he  is  nov7 
5     third  or  fourth  most  senior  judge  in  the  State  in  terms 

of  service. 
"7  THE  CHAIRMAN:   Any  further  discussion?   Ready 

Q     for  the  question?   Before  I  put  the  vote,  I  would  like 
^     to  state  my  ovm  views,   I  am  one  of  those  v7ho  favors  the 
^^     fourteen  years,  and  am  opposed  to  reducing  the  terra  at 
^^  all.   My  reasons,  briefly  stated,  are  these:  VJe  have  had 

^^  a  great  deal  of  difficulty' in  the  State  of  Maryland 

over  a  long  period  of  time,  certainly  ever  since  I  have 
^"^  been  at  the  Bar,  in  inducing  a  best  qualified  person  to 

1^     be  willing  to  accept  judicial  appointment.   One  of  the 

principal  reasons,  I  think,  for  the  reluctance  of  persons 
^'"''     with  an  established  practice  has  been,  to  accept  judicial 
^^     appointment,  has  been  the  uncertainty  of  the  continuance 
1^    of  that  appointment  not  merely  in  running  for  election 
in  the  year  or  two  after  appointment  because  that  is  a 
relatively  minor  risk.  A  lav7yer  could  give  up  his  practice 
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at  least  if  he  v/ere  associated  with  a  group  for  a  year 
or  two  and  have  a  reasonable  chance  of  going  back.   Once 
the  lav7yer  is  out  of  practice  for  any  long  period  of  time, 
he  is  not  able  to  go  back  to  the  practice  of  law  and 
resume  the  practice  of  law  V7ith  any  reasonable  prospect 
that  he  v/ill  be  successful.   In  addition,  if  the  lav?yer 
goes  on  the  Bench  and  serves  for  ten  years,  let  us  say, 
or  twelve  years,  he  is  then,  if  he  is  not  reelected, 
confronted  with  the  choice  of  either  giving  up  the  pension 
completely  that  he  would  have  been  entitled  to  or  not 
being  able  to  practice  law.' 

Kow,  this  means  that  the  lawyer  when  he  is 
urged  by  fellov?  lav;yers  to  consider  appointment  to  the 
Bench,  if  lie  is  in  the  age  where  a  term  v7ould  run  the 
risk  of  putting  him  off  the  Bench  at  perhaps  55  or  60,  or 
even  65  years  of  age,  he  V70uld  be  most  reluctant  to  take 
the  chance.   I  realize  the  non-competitive  election  reduces 
this  chance,  but  V7e  haven't  had  any  experience  with  it, 
and  I  am  very  much  afraid  that  the  reduction  in  the  term 
will  make  it  still  difficult  to  get  the  best  qualified  per- 
sons.  Is  there  any  further  discussion? 


Court  Rf-portera 


THE  JACK  S^IOMON   Rl  PORTING  SF.KVICE 
100  Tquitablr   BuilJing 
Baltimore  2.   MjryljriJ 


lejinjfon  l-iTttO 


64 

i 
i 

i 

1 

DR.  BURDETTE:   I  didn't  understand  your  ques- 

2 

tion,  about  the  point  about  the  pension. 

3 

THE  CHAIRMAN:   At  the  present  time  if  a  judge, 

4 

when  a  judge  retires  if  he  accepts  his  pension,  he  cannot 

5 

practice  lav;.   As  a  matter  of  fact,  in  some  localities 

6 

provisions  are  even  more  stringent;  unless  the  Baltimore 

7 

City  provision  has  been  amended,  the  judge  could  not  en- 

8 

gage  in  remunerative  employment.  He  would  not  only  for- 

9 

feit  his  pension  for  the  tiraa  he  practiced  law,  but  for 

10 

all  t  im.e . 

11 

DR.  BURDSTTE:   The  person  earns  the  pension  and 

12 

is  entitled  to  it. 

13 

THE  CHAIRM/^N:   Mrs.  Bothe? 

14- 

MRS.  BOTHE:   As  long  as  I  made  the  motion  and 

15 

have  the  prerogative,  I  v.'ould  like  to  get  in  the  last  word. 

16 

As  a  lawyer  myself,  I  am  not  as  adfTanant  as  Mr.  Case   about 

17 

having  any  judicial  aspirations. 

18 

MR.  CASE:   Right  now. 

19 

MRS.  BOTHE:   I  recognize  these  problems.  We 

20 

not  only  have  to  consider  the  lav7yer  and  his  particular 

21 

pension  problems,  et  cetera,  but  we  have  to  consider  the 
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1  public  and  consider  justice,  and  if  a  man  can't  succeed  in 

2  an  election  of  this  sort  in  running  against  his  own  record 

3  successfully,  I  feel  that  the  interest  of  the  public  and 
4:  the  interest  of  justice  would  best  be  served  by  his  being 

5  put  to  whatever  disabilities  and  inconveniences  might 

6  occur  v;hen  he  has  to  leave  the  Bench  prematurely.   Our 

7  research  has  indicated,  I  believe,  that  in  the  history 

8  of  the  nominating  commissions  and  in  those  States  V7here 

9  they  exist,  only  two  judges  have  ever  been  deposed  in  an 

10  election  running  against  their  record,  and  I  believe  at 

11  least  one  of  them  was  an  incumbent  in  the  State  of  Missouri 

12  v;ho  had  not  been  selected  by  a  nominating  commission  and 

13  v7hose  defeat,  I  think,  was  certainly  dem.onstrably  in  the 

14  best  interest  of  the  public  and  would  have  been  approved, 

15  as  I  understand  it,  unanimously  by  the  Bar.   So  the  riskvS 

16  are  very,  very  small  and  rem.ote  as  compared  to  the  public 

17  interest  served  by  requiring  that  the  judge  face  it  on 

18  sufficient  occasions  to  give  an  opportunity  to  the  public 

19  to  consider  his  record. 

20  THE  CHAIRMAN:   Any  further  discussion?   Ready 

21  for  the  question?   All  those  in  favor  of  the  motion  vjhich 
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will  be  to  strike  the  word,  fourteen,  in  the  third  line 
of  Section  10  and  submit  the  word,  ten,  please  signify 
by  a  show  of  hands.   Contrary?  The  motion  is  carried, 
15  to  8.   Any  further  question  as  to  Section  10? 

MR.  DELLA:   Mr.  Chairman,  I  v;ould  like  to  raise 
the  point  again  I  raised  before,  that  again  I  respect 
the  j^udginent  of  the  attorneys  who  make  the  appointments 
and  nominees  for  judgeships,  but  V7hen  it  coraes  up,  I 
think  the  people  should  have  the  right  to  run  for  election, 

THE  CHAIRMAN:   Just  a  second.   You  are  moving 
that  this  be  amended  to  provide  for  competitive  election, 
I  take  it? 

MR.  DELIA:   Yes. 

THE  CH.MRMAN:   There  is  a  second. 

JUDGE  ADKINS:   I  second  the  motion. 

THE  CF-AIRJ4AN:   Mr.  Delia,  go  ahead. 

MR.  DELLA:   As  I  pointed  out,  there  was  a  bill 
in  the  Legislature  this  past  session  pertaining  to  this 
same  type  of  provision,  and  I  aw  not  sure,  I  don't  think 
it  even  got  out  of  committee,  but  I  know  it  was  defeated, 
and  I  think  the  opinions  of  the  people  seem  to  feel  that 
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1  they  should  have  an  opportunity  to  run  for  these  jobs  if 

2  the  job  becomes  vacant  as  such;  and  where  a  person  would 

3  be  appointed  for  an  interim  term  when  that  term  came  up 
^  for  election,  it  would  be  open  for  those  people  who 

5  felt  the  population  wanted  to  be  in  that  particular  posi- 

^  tion.   So  I  support  the  amendment  that  this  should  be  open 

'^  for  amendment. 

r 
S  THE  CHAIRmN:  Any  further  discussion?  Mr.  C&se? 

^  MR.  CASE:  Mr.  Chairman,  I  have  given  this  matte 

a  lot  of  thought.   1  am  not  going  to  say  V7hat  you  think 


10 


•^^  I  am.  Bob,  but  I  think  there  is  a  great  deal  of  force 

^^  in  v;hat  Mr.  Delia  says.    Of  all  the  unpopular  provisions 

13  V7hich  have  ever  come  to  Annapolis  in  my  judgement,  the 

l'^  so-called  Niles  Plan  is  and  was  the  most  unpopular  V7ith 

15  the  people  v7ho  were  there  at  that  time.   This  is  not  to  say 

16  it  is  not  a  good  plan.   As  I  say,  after  giving  it  a  lot 

17  of  thought,  I  have  come  to  the  conclusion  it  is  myself, 
16  for  what  that  is  worth.   But  I  do  think  that  what  Mr.  Delia 

says  should  not  be  dismissed  lightly,  and  I  therefore 

2*^  would  suggest,  Mr.  Chairman,  and  I  don't  know  whether  it 

^1  takes  a  motion  to  do  this  or  not,  that  just  as  we  had  in 
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1  the  earlier  votes  vjhere  there  v;ould  have  been  an  alter- 

2  nate,  that  this  crucial  point  be  made  an  alternate  in  the 
5  Report  of  the  Commission,  because  I  think  that  not  to  make 
^  it  an  alternate,  assuming  that  it  fails  is  really  just 

5  to  blind  ourselves  to  the  realities  of  v.-'hat  the  people 

6  in  the  State  seem  to  want. 

7  THE  CHAIRMAN:   In  the  absence  of  objection, I 

8  will  assume  that  the  Commission  favors  having  as  alter- 

9  nates  in  its  Report  provisions  for  both  competitive  and 
10  non-competitive  election,  but  that  a  motion  in  favor,  a 
H  vote  in  favor  of  this  motion  V70uld  be  a  vote  in  favor  of 

12  the  non-competitive  as  the  preferred . 

13  MR.  MARTINEAU:   I  would  certainly  object  to 

14  that,  Mr.  Chairman.'   I  feel  that  -- 

15  THE  CHAIRMAN:   All  right,  there  is  an  objection 

16  We  V7ill  put  it  to  a  vote. 

17  MR.  DELLA:  VJhat  is  the  vote  again? 

18  THE  CHAIRMAN:   Just  a  moment.   I  am  just 

19  bothered  a  little  about  the  procedure.   I  don't  want  to 

20  interfere  V7ith  Mr.  Delia's  motion.   Let's  let  the  question 

21  remain  until  after  we  act  on  this  motion,  and  then  I  will 
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1  submit  it.   Further  discussion?  Judge  Adkins? 

2  JUDGE  ADKINS:   I  would  like,  to  support  Mr. 

3  Delia's  motion.   I  agree  with  ^'r .  Case  that  this  will,  in 
^  my  opinion,  be  the  most  controversial  single  proposal  that 

5  this  Commission  will  make,  and  the  question  of  election, 

6  the  right  of  people  to  run  against  the  incumbent  will  be 

7  the  single  most  controversial  point  of  this  controversial 

8  document.   For  that  reason,  I  V70uld  urge  that  this  Com- 

5  mission  give  careful  thought  to  it.   I  think  personally  it 
is  wrong  in  concept  to  not  permit  the  electorate  to  have 

1^  some  voice  in  the  choice  of  their  judges  greater  than 

12  that. of  rather  filing  against  a  record.   There  is  an  old 

13  saying  that  you  have  all  heard.   You  can't  best  somebody 

14  with  nobody,  and  I  think  that  applies  here.   I,  too, 

15  have  given  this  a  lot  of  thought.   While  I  am  not  opposed 

16  to  the  general  Niles  Plan  in  concept,  I  do  think  the 

17  right  to  the  escape  valve  ought  to  be  allov.'ed  to  permit 
IB  candidates  to  run  against  the  incumbent.   I  support  his 

19  motion. 

20  THE  CHAIRMAN:   Mrs.  Freed  lander? 

21  MRS.  FREEDLAKDSR:   Mr.  Chairman,  I  feel  if  this 
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motion  passes,  v;e  might  as  well  bury  the  Niles  Plan 
completely,  because  the  hub  of  this  is  to  encourage  people, 
first  the  selection  process  is  based  on  selecting  the 
best  mand ,  and  to  take  him  out  of  politics  is  a  second 
reason,  and  if  v/e  adopt  a  political  siguation  v^hich  this 
motion  implies,  then  we  might  as  V7ell  bury  the  Niles  Plan. 
Finally,  in  the  S'tate  of  Missouri  where  this  function  is, 
it  functions  very  well  precisely  for  the  reason  that  the 
judges  run  on  their  record,  and  I  would  be  opposed  to 
this  motion. 

THE  CRAIRMAN:  Mr.  Clagett? 

KR.  CLAGETT:   Very  briefly,  Mr.  Chairman,  I 
think  by  approving  this  amendment  you  V70uld  be  defeating 
the  basic  purpose  of  a  nominating  commission. 

THE  CHAIRMAN:  Mr.  Miller? 

MR.  MILLER:   I  feel,  Mr.  Chairman,  that  basical- 
ly; and  it  seems  to  be  the  large  majority  of  this  Comniittee 
that  feels  that  this  plan  ought  to  be  adopted.    If  v.'a  put 
a  hole  in  the  bottom  of  the  barrel,  I  think  when  settling 
the  whole  concept  that  v/e  have  worked  on  so  long  as  long 
as  we  have  --  I  think  it  is  very  important,  and  I  would 
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even  oppose  having  an  alternate  plan   to  offer.      It    is 
true   that   the  Congress  may  quarrel  about   this,    but    I  don't 
think   it    is   one   of  those   things  where   I  suppose  V7e  have 
to   lool;  on   these   alternate  plans    in  detail,   but   I  wouldn't 
even  want   to  have   an   alternate  plan  put    in   about    this    if 
the  majority  of   this   Commission  decides    that  we  v;ant   to   go 
along  V7ith   the   pr^esent   framav7ork   that   has  been  built   up 
so   carefully. 

THE   CHAIRMAN:      Mr.    Gentry? 

MR.    GENTRY:      Sometimes   the  choice  of  v7ords    is 
inadvertent   and   sometimes    it    tells   a    lot   and   thinking 
back   to   the   form  of   the  motion,    I  don't  mean   this    in  any 
V7ay     critical  of  Mr.    Delia,    but  his  v7ords  were   that   these 
jobs   should   be   given   to   the  voters.      Now,   we  aren't   talk- 
ing about   jobs.     We   are   talking   about  elevating    the 
Judiciary   to  a   stature  v?hich  should   be   above   the   usual 
run   of   the  mill  political  jobs,    and    it   is   not    the   typo  of 
thing  which   lends    itself   to   an  election,    and   I   feel   strong- 
ly     that  V7e  should  keep   it   in   the   form  we  have   it. 

THE   CHAIRllAN:      Dr.    Bard? 

DRo    BARD:      I   think    it   is  highly   important   that 
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we  keep   it    in   the   form  vje  have    it   for   the   reason  that 
this    illustrates   the  whole   tone  of  the  work  of  this   Com- 
mission  and    furthermore,    it   ties    in   almost    in   the  matrix 
of  our  recommendations,    that    is    that  V7e   are  not    going   to 
think  of   the  controversies   of. the  moment   alone   but  we   are 
going  to   think  more  broadly   in   terms   of   the   times   ahead 
as  well   as    those  _of   the  moment.      Nov?,   having   said   this,    I 
V70uld    like   to   say  that,    and    I  wish   I  had   said    it   earlier, 
that   the   provisions    in  respect   to   a   poll  of  the   lawyers 
did   trouble  me. 

It   seemed   to  ma   that    if  you  had   a   cantankerous 
judge  who  might   not  be  very  popular  V7ith   the    lawyers,   but 
on   the   other  hand  might    in   terms   of  hie   broad  vicv;  of   the 
lav;  be   quite   excellent,   here   is   a    little   bit   of   a   contest 
in   terras   of  popularity.      I  vjish   that   that   judgment  V70uld, 
have   taken   place  V7ithin   the   same   frame  of  reference   as    that 
of   the  nominating  committee,   namely,    a   poll   of   the    lav7yers 
but   also   some   group  other   than   lawyers,   and   perhaps   by 
v7orking   this    sort  of   thing    in,    it  V70uld   take   care   of  V7hat 
troubles  Mr.    Delia. 

THE  CI-IAIRMAN:      Mr.   Mitchell? 
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1  MR.  MITCHELL:   I,  for  one,  don't  think  that  it 

2  is  a  good  idea  to  have  an  alternative  plan  because  I  think 

3  it  v;ould  lose  or  it  might  weaken  any  moral  effect  the  first 

4  proposal  might  have.   But  it  seems  to  me  if  there  is  an 

5  alternative  plan,  then  that  should  provide  for  a  longer 

6  term  than  the  ten  years  V7hich  v;e  have  suggested  here. 

7  THE  CHAIRMAN:  Mr.  Sykes? 

8  MR.  SYKES:  Mr.  Chairman,  I  feel  very  deeply 

9  about  this  question.   I  think  that  the  provision  that  is 

10  being  discussed  nov7  is  the  heart  of  the  plan,  and  I  see 

11  no  point  to,  and  I  cannot  vote  for  any  plan  v;hich  after 

12  going  through  the  elaborate  machinery  of  a  nominating  com- 
mission to  get  the  best  man  makes  the  ultimate  determinatioi 

14  for  a  judicial  office  v7ho  is  the  man  who  makes  the  best 
showing  at  the  crab  feasts  and  bull  roasts. 

16  THE  CHAIRf'IAN:   Any  further  discussion? 

17  MR.  MARTINEAU:   Mr.  Chairman,  just  speaking  on 

18  behalf  of  the  Conmittee,  v;hich  I  have  not  done  in  this 

19  proposal,  I  just  V70uld  like  to  emphasize  that  I  am  both 

20  the  present  Members  of  the  Committee  and  those  who  have  de 

21  parted. 
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MR.  CASE:  That  is  a  good  sentence. 
(Laughter .) 

THE  CHAIR2>1AN:   He  is  referring  to  those  v7ho 
have  been  elevated. 

MR,  CASE:   In  a  way,  they  have  departed. 

MR.  mRTINEAU:   They  feel  most^  strongly  about 
this.   Really,  I  think  v:e  V70uld  feel  that  this,  if  it  were 
adopted,  the  whole  concept,  the  vrhole  system  we  have 
V70rked  out  here  vjould  be  rendered  meaningless  ,  and  there 
wouldn't  be  much  point  in  having  this  whole  elaborate 
arrangement  for  the  Judiciary  if  you  permit  the  competitive 
election  for  judges.  We  are  not  concerned  with  the  right 
of  any  particular  lawyer  to  run  for  a  judgeship.   A  par- 
ticular lavjyei;  even  though  he  may  think  that  he  V7ants  to 
become  a  judge,  is  not  to  me  an  important  factor  in  this 
V7hole  system.   The  important  thing  is  to  get  on  the  Bench 
and  to  keep  on  the  Bench  the  best  qualified  people,  and 
if  you  take  av7ay  the  non-competitive  elections,  you  are 
ruining  the  vjholc  procedure. 

THE  CHAIRMAN:   Mr.  Brooks? 

MR.  BROOKS:   One  thing  that  hasn't  been  mcntione!^, 


Court   R,port<ri 


THE  JACK  SALOMON    RirOHTINC  SLR\  ICE 
100  Equiub'.f   Buil.ling 
Bjltimurc  2,  Maryland 


LexingloTi  9-6: 


75 


1  that  I  am  not  sure  is  in  the  comment  that  should  be  is 

2  that  the  last  Gsneral  Assembly  did  consider  the  Niles  Plan 

3  piece  of  legislation  and  the  Judicial  ConiTiittee  of  the 
^  Senate  referred  this  problem  by  resolution  to  this  Com- 

5  mission  for  a  recommendation  to  the  next  Legislature  and 

6  not  to  comment  on  which  V7ay  you  should  decide,  but  regard - 

7  less  of  v;hat  \-:e   decide  this  Conmission  should  have  apply 
B  to  that  resolution.   We  received  a  formal  letter.   I  am 
5  not  sure  whether  every  Commission  Member  has  received  a 

10  copy  or  only  the  Members  of  the  Committee,  but  anyway, 

11  this  was  referred  to  the  Commission  for  specific  action 

12  and  should  be  responded  to  either  in  our  Report  or  separate 

13  ly  with  a  comment  as  to  our  recommendation. 

14  THE  CHAIRMAN:  Mr.  Bond? 

15  MR.  BOND:  Mr.  Chairman,  I  would  like  to  say 

15  this.   Certainly,  this  is  the  heart  of  the  v;hole  Judiciary 

17  Article.   I  am  going  to  vote  in  favor  of  the  Niles  Plan, 

18  but  the  idea,  V7e  keep  hearing  the  words,  best  qualified,  any 

19  the  answer  is  best  qualified  as  judged  by  whom.   Now,  I 

20  believe  and  feel  that  there  is,  as    long  as    there  is  strong 

21  feeling  and  as  long  as  politics  is  the  science  of  governmeni: 
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1  and  not  a  scurrilous  term  as  implied  by  certain  of  our 

2  speakers  that  would  seem  to  indicate  that  politics 

3  is  something  terrible,  we  are  all  here  by  gubernatorial 

4  appointment  as  I  recall,  I  do  feel  that  the  alternative 

5  should  be  concerned,  though. 

6  THE  CHAIRMAN:   I  have  ruled  that  out  o£  order. 

7  Any  further  discussion? 

8  MR.  CASE:  What  I  have  to  say  is  equally  out 
of  order,  but  for  Mr.  Brooks'  edification,  the  original 

10  motion  of  referral  to  this  problem  by  the  Chairman  of  the 

11  Senate  Judiciary  Committee  was  to  refer  the  whole  matter 

12  to  the  United  Nations. 

13  THE  CHAIRMAN:   Any  further  discussion?  Mr. 

14  Delia? 

15  MR.  DELIA:   Just  in  a  sort  of  a  rebuttal  to  some 

16  degree.   I  have  appreciated  everything  that  has  been  said, 

17  and  it  has  been  said  with  the  particular  job  V7e  have  had  to 

18  do  here  to  try  to  develop  the  type  of  Conn titut ion  that 

19  will  be  most  beneficial.   At  the  same  time,  in  the  Section 

20  we  are  dealing  with  right  now,  should  not  be  put  in  the 

21  category  of  a  closed  operation  just  for  the  attorneys  or 
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lawyers  themselves,   I  do  believe  when  people  are  going 
to  be  judges  as  such  and  are  going  to  judge  people  on 
what  they  have  done,  then  I  think  the  people  should  have 
the  right,  if  they  would  want  to,  to  select  a  person  other 
than  the  person  who  has  been  selected  by  the  nominating 
committee.   I  don't  think  this  is  going  to  take  anything 
av7ay  from  the  nominating  committee.   I  think  the  Committee 
will  have  a  terrific  job  to  do  in  trying  to  select  the 
best  kind  of  judges  they  can  get  from  the  feel  of  la'v7ycrs 
they  are  going  to  have  to  go  over.  At  the  same  time,  I 
do  believe  that  people  would  have  the  right  or  should  have 
the  right  on  election  day  to  run  somebody  against  a  person 

■^^     v7ho  is  coming  up  to  run  against  his  ovjn  record  as  such. 
This  is  my  position. 

^^  THE  CHAIRMAN:  Any  further  discussion? 

^^  MR.  MINDEL:   In  Baltiraore  City  three  judges, 

^'^     three  City  judges  v7erc  up  for  reelection,  and  there  V7as  no 
opposition  at  all.   They  didn't  have  to  run  against  their 
record  this  time.   So  it  isn't  too  likely  in  the  future, 
you  will  have  too  many  candidates  running  against  the 
so-called  sitting  judges. 
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1  THE  CHAIRMAN:   Any  further  discussion?  Ready 

2  for  the  question?  The  motion  arises  on  the  suggestion 
that  Section  10  be  amended  to  provide  for  competitive 
elections.   A  vote  in  favor  of  the  motion  would  result  in 
the  amendment  of  this  Section  to  provide  for  competitive 
instead  of  non -competitive  elections.   All  in  favor,  please 
signify  by  a  show  of  hands.   Contrary?  The  motion  is 

8  lost,  3  to  19. 

9  Mr.  Case,  I  v;ill  recognize  you  to  move  V7ith 
^0     respect  to  the  alternate. 
11  MR.  CASE:  Mr.  Chairman,  your  recognition 

i^     reminds  me  of  a  time  some  years  ago  v;hen  I  was  chairing 

13     a  commission  and  recognized  Judge  McWilliams  v;ho  said, 

1^-    Mr.  Case,  I  think  V7e  have  now  reached  the  point  V7here  this 

15  Commission  has  got  to  rise  above  its  principles.   But  I 

16  rather  take  it  from  listening  to  the  discussion  here  that 
IV     there  is  a  depth  of  feeling  on  this  point,  and  I  think  this 

18  is   fine,  and  I  support  it.   That  being  the  case,  I  will 

19  not  offer  any  motion  that  this  be  considered  to  be  an 

20  alternate  because  I  believe  the  majority  of  the  Members 

21  of  the  Commission  feel  as  deeply  as  they  do  also  feel  that 
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1  that   to   do   this  would   to   some  extent  weaken   the   proposal 

2  V7hich   they  would    like    to    see   go    forv7ard.      I  v7ould   say 
that    I   agree  vrith  what   has   been   said   here  about   the   con- 
troversy,   and    I  would    suggest   that  V7hen    this   matter   gets 
to   the   Commission,    it   is   a   brand   new  ballgame,    I  mean 

S  to   the  Convention. 

*?  THE  CHAIR1>1AN:      I  would    like   to   comment   and   re- 

Q  mind   the   Commission   that   at    the  very  outset   of  our  work, 

we   recognized    the   fact   that  Mr.    Case   just  refers    to,    and^ 
^•^  that    is   V7e   are  not   the  Convention,   we   are   the  Commission, 

^^  and  V7e   are   drafting   the  proposals    for   the   consideration 

^^  of   the  Convention  V7hich   said    that    in   any  area  inhere   there 

1^  V7as    substantial    controversy,   V7e  would    submit    alternate 

^^  proposa Is . 

15  In  many  cases  V7e  would  submit  them  V7ith  our 

16  recommendation.   1  point  out  to  you  our  failure  to  submit 
l'^^  an  alternate  here  means  that  the  Convention,  if  it  \vc  nts 
18     that  alternate,  V70uld  have  the  task  of  drafting  it,  and  V7e 
1^  would  be  deprived  of  the  opportunity  of  submitting  a  proper 

20  draft. 

21  j47^^    SAYRE :      Mr.    Chairman,    on    that   point,    I  would 
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move   that    the  Judiciary  Committee   prepare  a   draft   for 
submission  only    if   the  Convention  requires    it  be  drawn   up. 

THE   CHAIRMAN:      I  don't  know  how   that  V70uld  work. 

KR.    SAYRE :      I   ara  trying   to   get   this   prepared. 

MR.    CLAGETT:      I  can't   quite   see   the   consistency 
of  what   you  have   said  when    the  vote   taken  was   just   19    to 
3.      That  means,  as  Mr.   Case   says,    that   the   19  have  very 
strong   feelings   and   that    is   true  but   at   the   same   time, 
since   the  vote  was   as    it  v;as,    it   V7as    clearly   indicative   tha 
we  don't   regard   it    important   enough   to   come  up  V7ith   some 
alterna  te . 

MR.    BOND:      I   disagree  with  Mr.    Clagett.      T 
voted    in   favor  of   the  motion.      I  am   in   favor  of   the  Niles 
Plan,    but    I   am  also    in   favor  of  giving   the   Convention  an 
alternative.      There   is   a   substantial  group  of  public 
opinion    that    is    in  opposition   to    the  Niles   Plan   and   I 
think  we   are  derelict    in   our   duties    in  not   sending   forv;ard 
an   alternative  draft. 

MRS.    FREEDLANDER:      As    long   as    the    substantial 
body   of  opinion    is   not    in    this   room,    I  don't    think  we 
should   be   concerned   with    it   because   an   alternative  proposal 
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•'•  to   a   Convention   indicates  we  were   split  or  a   close  vote. 

^  Since   the  vote  was  not   close  and   since   the  body  of  opinion 

5  is   not   substantial  here,    I  V70uld   disagree. 

^  DR.    EARD:      I  V7as   going  to   say  V7hat   she  has 

^  just   said,    but   I  v7ould   add   this    is    it,   not    true  our   comraen- 

^  taries  V70uld   give   anygroup   that   sought   an   alternative 

'^  enough   leads    to   fulfill    it,    so  we  v7ould  not   be   ignoring 

the  issue  at  all.  I,  too,  believe  that  critical  point 
was  that  there  is  not  a  substantial  group  here,  not  a 
group   of  any  great   significance  here   to  want   an   alternative 


8 


10 


1^-  THE   CHAIRMAN:      We  have  no  motion  before  us.      Mr. 

^^  Sayre,    you   started    to  make   a  motion,    and   I   am  afraid    I 

^^  cut   you   off  because    I  do  not   see   how   this   Commission  can 

■^^'  respond    to    the   request   of   the   Convention.      I  don't   think 

^^  we  V70uld   be   in   existence. 
16  jvj]^^    SAYRE:      VJould    a   draft   of   this   Coinniission 

•^'''  be  on  hand  for  the  Convention? 

18  rpp^ljr   CHAIRl^IAN:      If  you    indicate  on   your  motion 

^^  what    is   to  happen    to   the   draft,    perhaps  we   can   consider 

'^^  it. 

21  j,j^^  SAYRE:   I  move  that  the  Committee  prepare 
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1  a   draft    for   this   alternative   approach   that  V70uld   be   avail- 

2  able   for   the  Convention. 

3  THE  C11AIR>L^N:      V/here? 

4  MR.    SAYRE:      In   the  Report. 

5  THE   CHAIpNi'lAN:     VJhere  do  you  want   to  have   the 

6  draft,  in   the   files   of   the  Committee  Chairman? 

7  MR.    MARTIMEAU:      I  V70uldn*t  put    it    there. 

8  MR.    SAYRE:      I  V70uld    say  with  Mr.   Martineau. 

9  THE  CHAIRI^AII:      Is    there   a   second   to   the  motion? 

10  MR.    BOND:     Mr.   Chairman? 

11  '  THE  CHAIRI-IAN:      Just   a   second.      Is    there   a 

12  second?      It   fails    for    lack  of   a   second. 

13  MR.    BOND:     Kr.    Chairman,    I  move   that    the  Com- 

14  mission  prepare  and  have   in    its   record   an  alternative 

15  proposal  and   the   alternative  proposal  would   state,   would 

16  be   a   caveat   setting   forth   the  vote   as    it   did,    there   is 

17  no   approval  of   this   Commission,    but    it  V70uld   be   available 

18  for   the  Convention. 

19  MR.    CASE:      I  second   it. 

20  THE  CHAIRMAN:     Mr.   Miller? 

21  HR^   MILLER:      I  appreciate   the  motive  behind   this, 
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1  but  as  a  practical  matter,  it  seems  to  me  if  the  feeling 

2  of  the  Committee  is  divided  on  the  base  of  19  to  3,  there 

3  would  be  hardly  anything  we  have  had  in  our  consideration. 
4:  We  have  had  some  unanimous  votes,  but  a  great  many  have 

5  been  much  closer  than  that,  and  the  v^ork  involved  in  pre- 

6  paring  an  alternate  situation  is  not  just  to  put  it  in 

7  one  paragraph.   You  would  have  to  rewrite  the  whole 

8  judicial  act  if  we  V7ere  starting  out  on  the  assumption 
^  that  that  is  what  we  are  v7orking  on.   It  V70uld  not  only 

10  be  a  terrible  task  to  impose  on  the  hardworking  subcom- 

H  mittee,  but  they  V7ould  have  a  disadvantage  if  we  are 

considerably  anxious  to  have  this  plan  in  effect  adopted 

13  by  the  Constitutional  Convention  Coraiiittee,  if  they  have 

1"^  an  alternate  plan  on  this  to  pull  out  en<^   say.  VJell,  this 

ir>  is  the  alternate  Conunission  plt^n,  and  the  vrork  is  all 

16  done  for  them,  and  they  will  have  a  much  better  chance 

of  getting  it  through  the  Convention  if  V7e  just  leave  a 

18  period  and  not  even  give  them  an  out.   The  minute  you 

1-  begin  v^riting  these  alternates  unless  it  is  a  clecrcut 

20  thing  involving  one  particular  thing,  I  think  it  would  be 

2-'  a  mistake. 
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THE  CHAIRMAN:   Mrs.  Bo  the? 

MRS.  BOTHE:   I  really  don't  see  how  any  draft 
can  be  made  consistent  vjith  any  of  the  viev;s  of  the  Com- 
mittee or  the  Commission.   It  is  literally  asking  to  write 
a  death  v/arrant  to  our  entire  Judiciary  Article,  and  I 
would  just  as  soon  have  it  a  free  for  all  at  the  Convention 

THE  CHAIRMAN:   Any  further  discussion? 
Mr.  Martineau? 

MR.  MARTINEAU:   In  reply  to  Mrs.  Bothe,  I 
think  the  ingenuity  of  the  plans  and  judicial  selection, 
the  only  fault  comes  behind  the  Council,  and  V7e  would  only 
do  it  if  forced  to.   I  would  urge  very  strongly  as  the 
Chairman  of  the  Committee  that  this  motion  not  be  adopted. 
I  think  notwithstanding  V7hat  our  Reports  say,  but  what 
our  con-uments  say,  the  fact  that  the  competitive  election 
would  be  contained  in  our  Report  as  an  alternative  would 
greatly  vzeaken  the  proposal  which  we  have  just  adopted 
by  a  vote  of  19to  3  and  which  I  can  advise  you  if  Mr.  Niles 
and  form  Judge  VJalsh  would  have  been  here  would  have  been 
21  to  3   because  I  have  had  written  communication  V7ith  both 
of  them  on  this  exact  point. 
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J-  I  feel  very  strongly  we  should  not  include  this 

2  in  the  Report  in  any  way,  and  certainly  urge  that  this 

3  motion  be  defeated. 

^  DR.  JENKINS:   The  question. 

5  MR.  CASE:   I  second  the  motion  solely  to  get 

it  before  the  Committee.  There  is  one  danger  in  taking 
the  adamant  approach  that  Bob  Martineau  is  taking  here, 

8  and  I  think  I  detect  a  small  spirit  of  advocacy  on  his 

^  part  V7hen  he  really  doesn't  need  it  because  there  is  an  old 

10  adage  in  the  courtroom  that  you  never  force  an  open  door. 

11  '  I  believe  unless  the  Report  as  written  fully 

12  discusses  this  question,  it  could  react  to  the  benefit  of 
15  the  plan  we  have  put  forv7ard  because  vjhen  this  material 
1^  goes  to  the  floor  of  the  Convention  if  it  is  a  take  it  or 

15  leave  it  basis,  it  is  bound  to  engender  resentment  on  the 

16  part  of  the  Members  of  the  Convention.  I  would  think  it 
IV  would  be  a  better  policy,  better  politics,  if  I  may  use 
12  that  v7ord,  to  freely  admit  that  this  matter  was  discussed 
1^  at  great  length  and  point  out  the  other  side  even  to  the 
2*^  extent  of  perhaps  having  a  draft  that  had  been  rejected, 
21  because  I  believe  that  the  argument  will  be  used  on  the 
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floor  of  the  Convention.  What  it  is  worthy  and  I  am  not 

2  speaking  in  favor  of  the  motion,  what  I  am  saying  is  that 

3  V7hen  this  Report  is  written,  I  think  this  thing  ought  to  be 
^  discussed  and  shown  and  fully  discussed  with  the  idea  the 

5  Commission  looked  at  it  thoroughly  and  rejected  it. 

6  THE  CHAIRMAN:   The  workbook  and  Report  will 

■/  unquestionably  discuss  this  fully  and  will  in  reduced  form 

8  state  the  viev7S  of  all  of  those  v;ho  have  a  period  before 

9  the  various  Committees  th^t  advocated  the  competitive  elec- 

10  tion.   The  only  question  on  the  mot5.on  is  v?hether  an 

11  alternate  draft  should  be  included.   If  the  motion  fails, 

12  the  work  vjill  -- 

15  GOVERNOR  LANE:   I  feel  that  nothing  as  an 

14-  alternate  should  be  put  in  our  Report  because  I  have  com- 

15  plete  confidence  that  this  question  is  going  to  be 

16  thoroughly  discussed  by  the  Convention.   It  is  not  our 
IV  authority.   If  I  didn't  have  the  confidence  it  is  going 

18  to  he   causatively  discussed,  then  I  would  take  a  position. 

19  I  think  the  fact  we  have  adopted  what  we  have  is  sufficient 

20  to  indicate  the  attitude  of  this  Commission  which  is  only 

21  in  recommendation.   I  think  at  this  point  the  lengthy  dis- 
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cussion   about    the  Niles   Plan   is    going   to   be   discussed   and 
everybody  V7ill  have   a   chance   to  discuss   it.      VJe   are  un- 
intentionally regulating  the  other  portions. 

THE  CHAIRI'LAN:      Ready   for   the   question?        The 
question  arises   on   the  motion   to  prepare   and    include    in 
the  Report   an   alternate  provision  providing   for  competi- 
tive  election.      All   those    in   favor  of   the  motion,    signify 
by  saying  Aye.      Contrary,   No.      The  Noes   have   it.      Any   fur- 
ther  discussion   on   Section    10? 

DR.    BURDETTE:      I   share    irr^mensely  Dr.    Bard's 
point    that   a   poll   of    lai;v'yers    as    lav;yers    is    unfortnuate 
in   public   relations.      I   think   1   sense   in   the   State   a   great 
deal  of   sentiraont    that    the  Niles    Plan    is    a    plan    for    lawyers 
by   lavjyers    anyhov?,    and   even   if  that   is  vrrong  and    that 
isn't   true,    a   lot   of  pepo]e   just   don't    think   so. 

VJhy  pick  out   the    lawyers?      I  v;ould   pick  out   the 


newspapers 


TI-IE   CHAIRMAN:      Mr.   Martineau,    you  V7ant    to   com- 


ment? 

MR.  MARTINEAU:   First  of  all,  if  you  are  talk' 
ing  about  ncv;spapers ,  editors   and  th^^.ir  opinion  will  be 
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made  public.        This   has  been   found   to  be   the  most  useful 
tool   the   electorate  has   in  making  a  judgment  on  retaining 
a  judge    in  office.      This    is   designed   to  help   the  public, 
not   to   rcise   the    influence  of   lawyers. 

DR.    BARD:     Mr.   Martineau,   V7hy  didn't  you   use 
the    s£rne    technique  which  vjas    set   into  motion   under   the 
concept  of   the  nominating  committee,   namely,    could   you  not 
have   a  nominating  coir.-ittee   of  the   same  order   or    the  very 
same  nominating   committee   that   exists   as    the   standing 
group   in   that   ares   or   for   that   Strte  or   the   structures 
that   you  he ve   set  by  act   in. this   capacity? 

KR.    MARTINEAU:      I    think    the  vreakness    in  having 
the  nominating  commission  v;hich  would   fill  a  vacancy 
recommending  whether  or  not   a  vacancy  ought   to  be   created, 
that   is  by  recoirjuending  \vhether  or  not   a  judge   ought   to 
be  retined   or  defeated,    I   think   that  would    look  very  bnd 
to  have   the  nominating  commission  V7hich   is   going  to   fill 
the   vacancy  make   the  recommendation   as    to  v:hether   the 
judge   should   be   cut   out   of  office. 

THE  ClLAIRMi'iN:      Let's    take   a   ten -minute,  break 
at   this   point. 
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(At  this  time  a  short  recess  was  taken.) 
THE  CHAIRI'IAN:  ^ir.  Martineau,  Section  11. 
5  MR.  MARTINEAU:  We  will  proceed  to  Section  11, 

then,  unless  there  is  any  more  on  Section  10. 
^        •       Section  11,  on  Page  47,  reads.  Retirement  of 
^     Judges. 

'  Each  judge  shall  retire  at  the  age  of  70.   The 

°     chief  justice  of  the  Supreme  Court,  V7ith  the  approval  of 
a  majority  of  the  members  of  that  court,  may  authorize 
retired  judges  to  perform  temporary  judicial  duties  in 
any  court. 

THE  CllA  IRi'I/vN :   Any  question?   Any  com.ment? 
^^  Dr.  Michener? 

^^  DR.  MICHENER:  With  respect  to  the  Supreme 

Court,  V70uldn't  it  make  more  sense  to  have  him  retire  at 
^^  the  end  of  the  term  so  cases  could  be  heard,  and  he  could 

^^  be  heard,  and  the  nev;  justice  V70uld  be  excluded  from  those 

cases? 
^^  THE  CHAIRMAN:  Mr.  Martineau? 

20  j,jT^^  MARTINEAU:   There  is  no  real  difficulty  with 

"^  that  as  long  as  you  have  a  7-'irian  court.   Even  if  one 
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the  way  the  procedure  works  nov7  under  the  present  system, 
and  I  have  nevei  kno\vTi  it  to  cause  any  difficulty,  and  I 
wouldn't  see  any  reason  for  making  any  specific  provision 
for  that. 

THE  CHAIRMAN:   Mr.  Sykes? 

MR.  SYKES:  Mr.  Chairman,  I  would  like  to  move 
to  amend  this  Section  to  apply  to  retired  Appellate 
judges  performing  appellate  judicial  duties. 

THE  CliAIRMAN:   I  didn't  catch  your  v/ords  .   To 
do  \;hat? 

MR.  SYlvES :   To  provide  for  authorizing  Appellate 
judges  to  perform  temporary  appellate  judicial  duties. 

MR.  CASE:   I  will  second  that. 

THE  CHAIRMAN:  br.  Sykes? 

MR.  SYKES:   Mr.  Chairman,  this  is  a  hot  potato 
among  Members  of  the  Bar.   The  State  Bar  Association  com- 
mittees have  considered  this  for  a  period  of  several  years 
now.   The  original  State  Bar  Report  was  against  any  ser- 
vice by  retired  judges.   The  Second  Report  stated  that 
service  by  retired  Appellate  judges  could  be  permitted 
because  of  the  difference  between  appellate  type  service 
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'■'•     and  other  type  service.   The  Appellate  judges  are  knovm 

of 
2     to  the  Court/Appeal  judges  rather  closely.   They  have  had 

appellate  experience.   They  don't  have  to  shoot  from  the 

hip,  aid  it  is  not  so  much  of  a  strain  on  a  retired  judge. 

5  The  Members  of  the  Bar  are  afraid,  frankly,  of  the  judicial 
service  on  the  trial  level,  by  the  judges  v/ho  are  retired. 

"^     It  is  an  unhappy  thing  to  have  to  give  public  expression 

6  to  this  fear,  but  it  is  a  deepseated  fear  and  a  strong 

^  fear. 
10  X  think  that  the  resolution  of  the  issue  by  the 

^^  State  Bar  Association   is  a" sensible  one,  and  that  in  no 

^^  event  should  the  Constitution  provide  for  a  seal  of 

IS  executing  machinery  v7ithout  legislation  v;hereby  retired 

^^  judges  could  be  called  back  and  allo-wed  to  sit  in  any 

15  court  of  the  State. 

16  THE  CHi\IPa'IAK:  Any  further  comment?   Debate? 

^■^  Judge  Adkins? 

18  JUDGE  ADKINS:   I  v;ould  simply  say  I  would  sub 

1^     scribe  to  that  position  and  would  hope  the  motion  would 

20 

^■^  carry 

21  THE  CHAIRMAN:      Judge  Adkins   said   he  V70uld 
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^  subscribe  to  that  position  and  said  he  hoped  the  motion 

2  v70uld  carry. 

5  Mr.  Miller? 

^  MR.   MILLER:      I  v;ould   suggest   that   the   sense  of 

5  that  might   be   carried  out   by  saying  on  the   Bench   from  which 

^  he   is   retired.      In  other  words,    I  see  no  reason  why  a 

judge   just  because  he   reached   the   age  of   70,    if   there  was 

8  a   jam-up   in  his   area   couldn't   be  and  V70uldn't  be    in   the 

interest  of   thepublic   to  have   the   interim,    for   the   interim 
to  have  him  go  on   the   same  way  he  had   been  doing   for   ten 

■^•^  or   fifteen   years.      I  don't   think   the   distinction  should 

^^  be  between   appellate   and    trial  judges   as  much   as   it  might 

1'^  be   to   limit   them  to   the   sphere    in  v;hich   they  were    familiar. 
14-  THE  CHAIPvMAN:     Mr.    Sykes ,    I   take   it    from  your 

1^  remarks   you  v:ould  not   accept   the   amendment? 

16  MR.    SYKES:      You  are  correct. 

17  THE  CHAIR>'1AN:     Mr.    Sayre.      I   am  sorry,    I   should 
1^  have   recognized    the  Chairman   of   the  Committee   first. 

19  MR.    M^\RT IInTEAU :      I  will   speak   at   the   end. 

20  THE  CHAIRl'LAN:      Mr.    Sayre? 

21  I^jR^    SAYRE:     This   is   a   question  on  v;hich  Mr, 
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Martineau  can  elaborate.   If  this  fear  is  in  existence 
and  happens  to  be  V7ell  founded,  there  is  nothing  that 
prevents  the  Supremo  Court  from  acknovjledging  this,  isn't 
that  true? 

MR.  MARTINEAU:   That  is  correct.   My  ovm   view 
of  vrhat  Mr.  Sykes' discussion  is  about  is,  I  think,  mis- 
directed. The  flavor  of  his  discussion  is,  though  we 
wwre  eliminating  any  requirement  for  mandatory  retirement 
at  age  70.   It  is  not  that.  This  provision  is  carefully 
drafted  so  that  not  only  must  the  chief  justice  but  also 
a  majority  of  the  Suprema  Court  must  approve  the  assign- 
ment of  a  retired  judge  to  perform  temporary  judicial 
duties.   This  is  not  going  to  maan  that  all  judges  who  are 
retired  vjill  continue  sitting. 

I  think  it  means  quite  to  the  contrary,  and  V7e 
pjt  it  in  this  way  to  provide  the  flexibility  that  is 
necessary.   I  can't  help  but  think  that  this  pov^er  is  not 


gom; 


to  be  exercised  foolishly  or  arbitrarily  by  the 


chief  justice  of  the  Supreme  Court.   They  are  not  going 
to  assign  to  temporary  judicial  duty  a  judge  who  shouldn't 
be  assigned  to  temporary  judicial  duty.   And  it  seems  to 
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1  me  to  prohibit  in  the  Constitution,  and  use  of  retired 

2  judges  by  the  highest  court  of  the  State  or  by  appointment 

3  of  the  highest  court  of  the  State  makes  no  sense  to  me 
^  whatsoever.   I  don't,  although  I  certainly  acknowledge 

5  that  this  fear  on  the  part  of  the  Bar  exists,  my  o^m 

6  opinion  is,  and  I  think  the  opinion  of  the  majority  of  the 

7  Committee,  is  that  this  fear  is  not  well  founded,  and  I 

8  don't  think  we  ought  to  give  recognition  to  a  fear  that 

9  is  not  well  founded. 

10  THE  CHAIRI-IAN:   Any  further  comment?  Mr.  Sykes? 

11  MR.  SYICES:   First  of  all,  the  fleKibility  is 

12  given  by  the  very  fine  provisions  of  this  Article  that 
15  allow  the  chief  justice  to  be  the  administrative  head 

14  of  the  system.   It  is  important  that  maximum  use  be  made 

15  of  the  judges  vjho  are  able  physically  and  chronologically 

16  to  serve.   I  am  afraid,  of  giving  this  pov;er  exclusively 

17  to  the  majority  of  the  highest  court  of  the  State  because 
16  they  do  not  necessarily  have  intimate  knowledge  of  the 

19  capabilities  and  present  capacities  of  retired  trial 

80  judges,  v/nile  they  may  very  well  have  and  do  have  the 

21  retired  appellate  judges.   I  am  a  little  bit  concerned 
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about  the  fact  that  maybe  there  is  some  unionism  among 
judges,  and  it  is  very  hard  for  four  people  to  resist  the 
importuning  of  a  former  member  of  the  fraternity  v7ho 
wants  to  get  back  on  the  Bench  to  the  position  of  power 
and  good  feeling  that  it  gives  him.   I  think  that  the 
position  of  the  State  Bar  Association  on  this  provisional 
matter  is  one  that  should  be  given  very  great  considera- 
tion, and  it  is  that  position  which  I  am  urging  here. 

THE  CHAIRMAN:   Dr.  Burdette? 

DR.  BURDETTE:   I  fear  Mr.  Sykes  has  interpreted 
Section  11,  the  power  is  exclusively  in  the  chief  justice 
subject  to  the  approval  of  the  majority.   The  majority 
could  not  override  the  chief  justice  or  even  make  any 
suggestion . 

MR.  SYKES:   I  agree. 

THE  CHAIRilAN:   Ready  for  the  question.   The 
question  arises  on  the  motion  to  amend  Section  11  to 
insert  the  v.-ord ,  appellate,  before  judges  in  the  next  to 
last  line  so  that  the  last  sentence  vjould  read,  the  chief 
justice  of  the  Supreme  Court  with  the  approval  of  a 
majority  of  the  Members  of  that  Court  may  author i^:e 
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1  retired  appellate  judges  to  perform  temporary  judicial 

2  duties  in  any  court. 

3  JUDGE  ADKINS:   In  any  Appellate  Court? 
4:               MR.  SYKES:   Any  Appellate  Court. 

5  THE  CHAIRMAN:   I  am  sorry.   Does  everyone 

6  understand  the  question? 

7  DR.  BARD:   Is  the  v7ord,  appellate,  used? 

8  THE  CHAIRMAN:   In  two  places. 

9  DR.  BARD:   Is  the  word,  appellate,  used  in 

10  the  first  place  to  embrace  former  members  of  the  Supreme 

11  Court  as  V7ell? 

12  MR.  SYKES:   Oh,  yes, 
15  THE  CKMRMAN:   Yes. 

14  DR.  BARD:   I  vjant  to  make  sure  of  that,  the 

15  appellate  is  used  in  a  different  sense  here,  and  it  may  be 

16  well  to  state,  appellate  Supreme  Court  because  it  is 

17  used  in  tv70  senses. 

18  THE  CHAIE>LAN:   VJe  are  not  passing  on  the 

19  language.   Those  in  favor,,  signify  by  saying  Aye.   Contrary 

20  No . 

I  think  the  Noes  have  it,  but  the  Chair  is  in 
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^  doubt.  Those  in  favor,  signify  by  a  shov;  of  hands. 

2  Contrary?   The  motion  fails,  9  to  13. 

3.  Any  further  discussion  with  respect  to  Section 

^  11?   If  not,  we  will  move  on  to  Section  12. 

5        .       MR.  MARTINEAU:   Section  12,  Compensation  of 

^  Judges . 

7  Each  judge  shall  be  compensated  for  his  judicial 

^'  service  solely  by  the  State.   The  compensation  of  a  judge 

^  shall  not  be  reduced  during  his  continuance  in  office. 

10  Provision  shall  be  made  by  lav?  for  the  payment  of  pensions 

■^•^  to  judges  and  their  surviving  spouses.   The  same  compensa- 

^2  tion,  including  pensions,  shall  be  paid  to  all  judges  of 

1^  the  same  court. 

I'i  No  judge  shall  engage  in  the  practice  of  lav?, 

15  run  for  elective  office  other  than  the  judicial  office  he 

16  holds,  or  make  any  contribution  to  or  hold  any  office  in 
1^'''  a  political  party  or  organization,  or  take  part  in  any 

18  partisan  political  campaign,  or  receive,  except  as  pro- 

19  vided  herein,  any  remuneration  for  his  judicial  service. 

20  I  might  make  a  comment  on  that  before  V7e  invite 
2^-  comments  from  the  Commission.   I  think  there  is  a  little 
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d3.fficulty  with  providing  that  the  same  pension  shall  be 
paid  to  all  judges  of  the  same  court.   It  may  be  construed 
that  each  judge  notv7ithstanding  the  number  of  years  of  his 
service  v;ill  have  to  receive  the  same  pension,  so  I  think 
we  will  have  to 

MR.  HARGROVE:   Same  rate? 

MR.  MARTINEAU:   We  will  have  to  redraft  that. 

MR.  MILLER:   You  are  going  to  put  in  the  same 
principle? 

MR.  MARTDIEAU:   That  is  correct. 

THE  CHAIRMAN:   Any  question? 

Mrs.  Frecdlandef? 

MRS.  FRSEDLAKDER:   I  was  wondering  if  Mr. 
Martineau  would  accept  the  removal  of  the  v7ord,  same? 

THE  CHAIP:^LAN:   VJhere? 

MRS.  FREEDLANDER:   And  just  say,  compensation  be 

paid  . 

MR.  MARTI^^£AU:  No,  v/e  V7ant  to  have  the  same 
compensation  for  all  members  of  the  court.  They  should 
all   receive    the   same    salary.      The   problem    is  with   pension. 

MRS.    FREEDLANDER:      VJouldn't    that   be   self- 
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explanatory   if  you  removed    it? 

THE   CHAIRMAN:      No,    I   don't    think   so.      Dr. 
Michener? 

DR.    MICHENER:      A   question  on    the    second    para- 
graph  on   contributions    to   the   political  organizations. 
Take,    for   example,    the  Sierra   Club    in   the   Grand   Canyon 
and   their   tax   exemptions   are   being  v^ithheld   on   the   ground   t 
are   engaged    in   political  activity. 

MR,   MARTINEAU:       I  hope  we  wouldn't  be   as    silly 
on   this   as   the   Internal  Revenue  Service.      I  wouldn't 
call   it   a   political  organization. 

MR.    CASE:      How  about   the   League   of  VJomen  Voters? 

MR.   MARTINEAU:      I   think    that    is   a    political 
organization . 

THE   CHAIRI^IAN:      Mr.    Gentry? 

MR.    GENTRY:      VJhen   you   say,    same   compensation, 
I     am  GSking   is    there  now  a    significant   spread   or   dif- 
ference  around   the   State? 

MR.   MARTINEAU-      Yes,    there    is. 

THE   CHAIPvMAN:      A  very  wide   spread? 

MR.   HARGROVE:      You  might   be    interested    in 


1 


ey  *•' 


Court   Rxi.o:t-ii 


THE  JACK  SALOMON   RIPOHTING  SEK\  IC 
100  Kquinhit   Buil.lin^ 
Bahimore  2,  MaryUiiJ 


Lrxi'.ilor^   V-d'^O 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
15 
14 
15 
16 
17 

18 

T  a 

■v.  */ 

20 
21 


100 


knowing  that  Judge  Dixon  told  us  that  members  of  the 
circuit  are  paid  more  than  he  is  and  he  is  chief  judge. 

MR.  MARTINEAU;   In  Prince  Georges  County, 
they  are  paying,  more  than  the  Court  of  Appeals. 

THE  CHAIRMAN:   Prince  Georges  County  is  the 
highest  in  the  State. 

Mr.  Gas 3? 

MR.  CASE:   May  I  get  back  to  the  question  that 
I  started  to  talk  about,  and  I  think  deserved  further 
consideration? 

My  question  is,  what  is  the  distinction  between 
a  political  party  and  a  political  organization,  and  why 
is  it  necessary  to  include  the  latter? 

MR.  MARTirTEAU:   Well,  I  think  a    campaign 
con-imittee  for  somebody  for  governor  is  a  political  organiza- 
tion, but  not  a  political  party,  and  our  intention  here 
is  to  prohibit  judges  from  participating  and  making  contri 
but  ions  to  that  type  of  thing. 

MR.  CASE:   But  there  are  many,  as  has  been  broug 
our  here,  there  are  a  great  many  organizations  which  are 
in  politics,  but  are  not  active  political  agents  in  the 
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sense  that  they  are  seeking  to  have  someone  elected  to 
office,  and  I  am  wondering  vjhether  or  not  this  is  a  com- 
pletely wise  provision  in  view  of  that  fact. 

MR.  MARTINEAU:   V/ell,  it  v?ould  be  my  view  and 
the  view  of  the  Committee  that  the  dangers  involved  in 
permitting  contributions  to  or  holding  office  in  a 
political  organizztion  are  much  greater  than  prohibiting 
it.   I  don't  think  there  is  any  great  problem  in  prohibit- 
ing a  judge  from  participating  in  an  organization  which 
can  be  termed  political  much  as  he  might  like  to,  I  think 
there  is  a  great  harm  to  the  State.   Obviously,  there  is 
going  to  have  to  be  an  interpretation  from  time  to  time 
of  \7hat    is  a  political  organization. 

V/hile  I  might  interpret  it  one  way,  a  court 
might  interpret  it  another,  but  this  would  be  a  matter  for 
the  really  self -discipline  of  the  Judiciary  to  raake  sure 
that  the  Members  of  the  Judiciary  do  not   participate  5.n 
any  organization  which  is. political  enough  to  cause  any 
disrepute  of  the  Judiciary. 

THE  CHAIRMAN:  Mr.  Bond? 

MR.  BOND:   Would  this  prohibit  the  situation  now 
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^  existing   in   Baltimore  City  where  a   very  prominent  Member 

'^  of   the  Municipal  Court   is  a   past  president   of  the  League  for 

^  Mental  Health  and  has   actually  appeared  before   the   Legis- 

lature   promoting  mental  health   laws? 
^  MR.   MARTIIvTEAU:      This    comes    in   tho    gray  area. 

I   don't  want    to   pass    personally  on   the   conduct   of   that 
particular  judge.      I  don't  know  whether   the  League   for 
^  Mental  Health  could  be   called   a   political  organization. 

^  I  don't   think    the    incidental   support   of   certain   legisla- 

tion by  an  organization  makes    that   organization   a   political 
organization . 
^'^  THE  CHAIRMAN:     Mrs.    Freedlander? 

15  MRS.    FREEDLANDER:      As    I  understand    this    pro- 
^^-           vision,    it   does   not    preclude  membership    in   organizations. 

It   only  states   office   holding  or   contributions. 

16  j^IP^^   MARTINEAU:      Thft    is    correct. 

1'7  THE   CHAIRMAN:      Dr.    Bard? 

DR.    BARD:      Would    it   help   any,   Mr.    Chairman,    if 
or 
it  would   read, /political  party  and   organization?      I   think 

that  V70uld   clarify   it    for  me   any\7ay. 
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MR.   MARTIMEAU:     My  offhand   recollection    is 
that    it  may  help    it.      I   can't    think   of   all   the   possibilitie 
right  now  whether   there  may  be   a    political  organization 
V7hich    is   nonpartisan   that   you  wouldn't  want    the   judge    to 
participate   in. 

DR.    BARD:      May   I  respond    to    that    for   a  moment? 
A  while   ago   you    included    the      League   of  Women  Voters   as 
a   politically  oriented   organization,   but    it    is   certainly 
nonpartisan,    so   there   is   a   delineation   there   that   is 
iiaportant. 

MR.  MARTINEAU:      It    is   nonpartisan,    but    they 
do   support  many,   many   legislative  measures   which   I   think 
it  V70uld   be    improper    for   a   judge   to    participate    in.      I 
don't   think    the  nonpartisan  would  make    it   all   right. 

THE   CHAIRMAN:      Professor   Burdctte? 

DR.    BURDETTE:      The  most    I  v:ould    take   out  would 
be,    or  make   any  contribution.      The   reason    for    thc?t    is,    I 
think    that    is   an   attack   upon   the   real   service   of   the 
party   system.      Nobody   feels  more   strongly   than    I   as   a 
University  professor    that    I  should   not    take   en   open   part 
in   politics,    but    I   certainly   think    that    I,    as    a    citizen, 
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ought  to  support  the  existence  of  the  party  systems  in 
this  country  and  candidates  and  so  forth,  and  I  think 
judges  should  be  allowed  to,  in  their  own  discretion. 

THE  CHAIR>IAN:  Mr.  Clagett? 

MR.  CLAGETT:   I  agree  with  the  Doctor,  but 
I  believe  v/e  should  have  inserted  between  the  two  words, 
any  contribution,  the  word,  financial,  because  the  inter- 
pretation givena  moraent  ago  V7as  that  you  could  be  a 
member  of  a  political  party,  but  you  could  not  make  any 
financial  contribution,  not  including  in  that  services  at  o 
time  or  another. 

MR.  MARTINEAU:  'Frankly,  the  services  of  stand- 
ing at  a  polling  place  on  election  day  vzould  be  far  v7orse 
than  the  financial  contribution. 

THE  CHAIRMAN:   I  V70uld  like  to  ask  the  Chairraan 
of  the  Committee  a.  question. 

Why  is  it  felt  necessary  to  include  this  kind 
of  prohibition  in  the  Constitution  instead  of  placing 
reliance  on  the  observance  of  the  canons  of  judicial 
ethics,  for  instance? 

MR.  M^.RTINEAU:   \:ell,  I  suppose  the  reason  for 
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it  is  this  is  a  document  prepared  by  the  people  and  for 
the  protection  of  the  people,  and  the  canons  of  judicial 
ethics  may  or  may  not  be  enforced.  They  make  change 
from  time  to  time.   1  think  the  people  do  have  the  right 
to  place  V7hen  they  put  a  judge  in  the  position  that  we 
are  trying  to  put  him  in,  have  a  right  to  impose  upon  that 
judge  certain  limitations  on  his  activities  outside  of 
the  Bench. 

THE  CHAIRMAN:   I  don't  question  the  right  to  do 
it  in  the  Constitution.  My  question  v;as,  vs-hy  is  it 
thought  necessary  to  include  it  in  the  Constitution  rather 
than  simply  place  reliance  on  the  observance  of  the  canons 
of  judicial  ethics? 

MR.  MARTINEAU:   It  seems  to  me  that  this  is 
something  that  shouldn't  be  left  to  a  document  or  a  for- 
mulation of  ethics  over  v;hich  the  people  have  no  control 
whatsoever.  " 

THE  CHAIP^I-IAN:   V/ell,  let  me  make  my  question 
more  pointed.   Is  there  any  information  or  research  by  the 
Committee  that  indicates  that  this  has  been  a  problem. 

MR.  MARTINEAU:   None  that  I  know  of. 


Ccurl    R,fJ' 


THL  JACK  SALOMON   KEPOKTI.NC  SERVICE 
100  Equltlblr   BaiMing 
Ballimore  J,  Marylar.J 


Leringlori    fl-dT 


8 


106 


1  THE  CHAIP:4AN:   Mr.  Miller? 

2  MRo  MARTINEAU:   I  can  cite  a  specific  example 
of  judges  running  for  office.   I  do  know  when  I  was  in 
lav7  school  in  Illinois  a  judge  of  the  Circuit  Court  ran  for 

5     governor  with  the  Democratic  nominee  for  governor.   He 
^     took  a  leave  of  absence  from  the  Bench,  got  the  political 
'''     contributions  from  lawyers,  got  their  endorsement.   He 

ran,  he  lost,  and  he  went  back  on  the  Bench,  and  frankly, 
^     not  too  recent  or  some  time  ago,  was  appointed  to  the 

•^^     Federal  Bench  and  so  far  as  I  knov;,  nothing  v;as  ever  done 

^^  to  take  any  action  against  him  under  the  canons  of 

^^     judicial  ethics. 

13  THE  CHAIRMAN:   The  only  instance  I  knox-?  of  in 

^'     Baltimore  City  where  there  was  even  a  remotely,  an  attempt 
at  that,  the  Bar  Association  Committee  on  the  Judiciary 

IS     suggested  to  the  judge  that  he  make  up  his  mind  either 

^■"f  to  resign  or  to  become  a  candidate,  and  he  did  so  v.'ithin 

18     48  hours.   That  is  V7hy  I  ask. 

15  Mr,  Miller? 

20  11^^   MILLER:      Mr.    Chairman,    just    to   bring  thi 

to   a   head,    I  v/ould    like    to  move    that    the   second    paragraph 
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of  Section  12,  in  the  beginning  of  the  third  line  where 
it  says,  he  holds,  be  inserted  a  period  and  strike  out  the 
rest  of  the  paragraph.   Nox>7  my  reason  for  the  motion  -- 

THE  CHAIRIIAN:   Just  a  second,  Mr.  Miller.   Do 
you  mean  to  strike  out  the  provision  that  he  should  not 
receive   any  remuneration  for  his  judicial  service 
except  as  provided  herein,  or  do  you  m.ean  only  to  strike  out 
the  language  with  respect  to  ~- 

MR.  MILLER:   Strike  out  the  language  betv7een 
the  comma  after  political  campaign. 

Briefly,  my  reasons  are  twofold:   One  is,  I 
think  it  almost  amounts  to ' a  depreciation  of  our  thought 
of  the  type  of  judges  we  might  have.   I  know  of  no  judge 
in  my  experience  that  has  even  remotely  approached  it 
in  recent  years.   In  the  old  days,  it  may  have  been  differ- 
ent, but  in  addition  to  that,  we  can't  spell  out  v;hen  a 
judge  should  disqualify  himself.   We  can't  spell  out  a 
\7hole  lot  of  things.   I'e  vzant  a  Constitution  and  the 
last  thing  according  to  this  if  we  put  this  in,  there  is 
nothing  in  any  of  this  to  prevent  the  judge  from  setting  up 
a  drug  store  or  running  a  barber  shop.   It  just  seems  to 
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me   it   is   not   the  kind   of   thing  we  ought    to   have   in   the 
Constitution,    and    I  move   to  strike   it   all.  out. 

THE  CHAIPxI^IAN:      Any   further   discussion? 
Professor  Michener? 

DR.   MICHENER:      This    can   still   be  handled   by 
statute  under   the   canon  of  judicial  ethics. 

MR.   MARTINEAU:      I   don't  knov;  that   it    could   be. 

MR.    CASE:      Why  not? 

MR.  MARTINEAU:  I  don't  know  that  the  Legis- 
lature could  restrict  the  activities  of  a  judge  outside 
of  his    judicial   service. 

THE  CHAIRX'IAN:      Any   further   con:?i\ent? 

Mr.    Sayre? 

MR.  SAYRE:   If  I  v/ere  a  judge,  I  would  v;ant  to 
be  able  to  soy  it  is  unconstitutional  for  me  to  participate 
as  much  as  I  personally  might  v<7ant  to,  or  contribute,  and 
I  would  rather  have  my  Constitution  to  back  up  my  No, 
rather  than  to  just  say  a  plain  No.   Maybe  this  is  some- 
thing for  a  v;oak  person  to  hang  his  hat  on,  but  I  think  ic 
actually  strengthens  the  posit5.on  of  a  judge  to  do  his 
job  if  you  have  thj.s  kind  of  prohibition  in  the  Const itut lor 
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1 

I   think   it   can  be    interpreted    in   the   alternate  here,    and 

2 

I   think   there   are   several  other   --   the   State  of  Missouri 

3 

has   one,    doesn't    it,    Bob? 

4 

THE   CHAIRMAN:      Can  you  answer   the   question? 

5 

MR.    SAYRE:      The  model   language. 

6 

• 

MR.   MARTINEAU:      VJould    you   repeat    the   question? 

7 

THE   CHAIRMAN:      He   says,    doesn't    the   State  of 

8 

Missouri  have   this    provision? 

9 

MR.   M.ARTINEAU:      Virtually  every  State  has    a 

10 

provision   similar   to   this. 

11 

MR.    SAYRE:      The  rr.ocel    says,    No  member   of  a 

12 

judicial   --    excuse  me,    that   refers    to    the   nominating 

13 

cornxnission.      That    is   vrhat  we   are    talking   about,    isn't    it? 

14 

THE   CKAIR>:AN:      No. 

15 

MR.    SAYRE:      Excuse  me. 

16 

THE   CHAIRI^IAN:      Vie    can   come   back   to  you,   Mr. 

17 

Sayre.      Any   further   discussion? 

18 

Mr.   Miller: 

19 

MR.    MILLER:      Under    the   Rule   of  cloture,    I  would 

20 

v;ant    to    say    I  have   another   thought    about    it.       If   the   judfe 

21 

wants    to   get    around    it,    he   can.      If  he  wants    to   contribute 
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1  $5,000   to    the   gubernatorial  campaign,    he  v/illhave  his 

2  wife   or   daughter   do   it .      I  don't    think   the  Constitution 
ought    to   be    littered   up  V7ith   something   that    in   a    sense 
reflects   on   the   Judiciary  of  our  State. 

5  THE   CKAIRiMAN:      Ready   for   the  question? 

6  MR,    MINDET^:      Mr.    Chairman,    suppose   a   judge 

7  runs    for   election.      What   about  making  contributions    or 

8  defraying  expenses    for  his   election? 

9  THE   CHAIR14AN:      Mr.   Martineau? 

10  MR.   MARTINEAU:   Well,   he    is    prohibited    from 

11  making  any   contribution   to   or  hold   any  office    in   a 

12  political  party  or   organization.      I  don't    think  his   ovm 
15  election  V70uld   be   a   political  campaign.      VJhether   it   does 

14  or  not,    I   don't    think    it  makes    any  difference. 

15  THE  CHAIRMAN:      Did   you  have   any   further   ques- 

16  tion,   Mr.   Mindel? 

17  MR.    MINDEL:      No,    thank   you. 

18  THE   CHAIRiMAN:      Mr.    Rodov??ky? 

19  MR.    RODOWSKY:      The  Missouri  Constitution   pro- 
vides  no   judge   of   record   appointed    in   this    State   shall 

21  directly  or   indirectly  make   any  contribution   to,    or  hold 
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•*•  any  office  in  a  political  party  or  organization  or  take 

2  part  in  any  political  campaign. 

3  THE  CHAIRMAN:   Ready  for  the  question?   The 

^  question  arises  on  Mr.  Miller's  motion  to  amend  the  second 

5  paragraph  by  deleting  the  phrase,  or  make  any  contribution 

"  to  or  hold  any  office  in  a  political  party  or  organization 

'''  or  take  part  in  any  partisan  political  campaign.  All  those 

°  in  favor  of  the  motion,  signify  by  a  show  of  hands.   Con- 

^  trary;  the  motion  is  lost,  8  to  16.  Any  further  question 
with  respect  to  Section  12? 


10 


^^  JUDGE  ADKINS:   I  have  a  question  with  respect 

1? 

"^  to  the  first  paragraph.   I  would  like  to  ask  this  question. 

■^3  At  the  present  time  there  are  judges  in  the  State  receiving 

14-  varying  salaries.   If  the  Legislature  should  hereafter, 

^5  after  the  adoption  of  this  Constitution  adopt  a  salary 

1^  schedule  which  is  less  thatn  the  highest  salary  which  a 

^'^  judge  is  presently  receiving,  what  would  be  the  situation 

^®  in  view  of  the  language  that  says  that  his  compensation 

^^  shall  not  be  reduced  during  his  continuance  in  office? 

20  l^R^  MARTINEAU:  Well,  I  think  what  V70uld  almost 

happen  as  a  matter  of  course,  would  be  that  those  judges 
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would  continue  to  receive  that  amount  of  money  until  they 


retired . 


JUDGE  ADKINS:   From  vjhom,  the  State  or  county? 
THE  CHAIRMAN:   I  am  not  so  sure  that  that  would 


follov;. 


MR.  MARTINEAU:   I  think  some  provision  would 
be  made  so  it  wouldn't  be  reduced,  but  if  it  were  reduced, 
I  don't  think  this  Constitution  would  prohibit  it,  because 
this  would  be  a  new  Constitution  which  would  establish 
a  new  salary  rate,  and  it  would  only  be  that  salary  that 
could  not  be  reduced.   It  is  only  a  salary  voted  under 
this  Constitution  which  could  not  be  reduced. 

THE  CHAIK4AN:  Mrs.  Bo the? 

MRS,  BOTHE:   Just  a  small  point  in  connection 
with  tViat,  the  next  to  the  last  sentence  in  the  second 
paragraph  vjhich  says  that  no  judge  shall  receive  except 
as  provided  herein,  any  remuneration.   There  is  no 
remuneration  provided  in  the  Constitution. 

MR.  MARTINEAU:   No,  but  it  provides  he  shall 
be  compensated  by  the  State. 

MRS.  BOTHE:   It  should  say  that. 
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THE  CHAIRMAN:   The  Committee  can  take  that  into 
consideration. 

JUDGE  ADKINS:  .  I  have  one  further  question. 
Should  it  be  a  constitutional  provision  that  pensions 
must  be  provided  for  surviving  spouses?  Nov;,  I  have  no 
objection  to  the  provision,  but  I  have  a  substantial  ques- 
tion as  to  whether  that  should  be  constitutional  or  left 
to  the  Legislature.   It  should  be  made  by  law  for  the 
payment  of  pensions  to  judges  --  period. 

MR.  MARTINEAU:   V7ell,  of  course,  it  seems  to 
me  that  if  you  are  requiring  pensions  for  judges  in  order 
to  induce  people  to  go  on  the  Bench,  I  think  it*s  just 
as  important  to  require  that  the  pensions  be  provided  for 
their  surviving  spouses.   I  always  had  the  feeling  that  I 
was  working  as  much  for  my  wife  as   for  myself. 

JUDGE  ADKINS:   I  agree  with  that,  but  I  question 
whether  it  shouldn't  be  a  legislative  matter  rather  than  a 
constitutional  matter. 

MR.  MARTINEAU:   If  it  is  a  constitutional  mat- 
ter to  provide  pensions  for  judges,  and  I  am  assuming  that 
you  are  agreeing  that  it  is,  it  seems  to  me  just  as  importaijit 
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1  to  require   the   same,   not   the   same   pension,   but   a    pension 

2  for  his   widow.      This    is   just  as    important,    it   seems    to  me, 

3  to   the  judge,    if  not  more   so. 

^  THE  CHAlPxMAN:      Mr.    Sayre? 

5  MRo    SAYRE:      I  think   in   this    case  where  we 

6  have   any  pension  whether   it    is    in  Civil     Service  or   in 
V  a   private   company,   and   this    is   perhaps  just   a    pension 

8  as   related    to    it,    a   survivor   provision  should  be   put    in. 

9  I  don't    think   you   could   divorce   one   from   the  other. 

10  THE   CHAIRMAN:      Dr.   Michener? 

11  DR.    MICHEK^R:      On   the  continuation   in   office 

12  and    the  nonreduction   of   compensation,    I  hope   you  won't 

13  go   through   29  again  or   go   through   the   evaluation    in   this 
1^  country,   but    if  such   a   thing   should  happen,    this   clause 

15  might   be  very  devastating.      I  do  not    see  V7hy   it    shouldn't 

16  be   in  his   term  of  of f ice;  and   in   the  next   election    if  he 

17  doesn't   care   to  have   a   reduced   salary,   he   doesn't  have   to 

18  run   for  office. 

19  The  other    thing   that   comes    from  my  background 

20  of  Social  Security,    I   think    it    is    a   bad  mistake    to  make 
survivorship  rights    to    the    spouses    and  not    provide    for 
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other  dependents.  Why  limit  it  to  spouses,  why  not 
dependents? 

MR.  MARTINEAU:   That'  is  compounding  the  area 
that  Judge  Adkins  has  raised  and  going  as   far   as  survival 
of  spouses  is  going  as  far  as  we  want  to  go..  Dependents 
has  an  extremely  broad  meaning,  and  I  wouldn't  want  to 
require  the  State  to  take  care  of  everybody  who  should  be 
considered  a  dependent. 

MR.  CASE:   As  provided  by  law. 

THE  CHAIRMAN:   Dr.  Michener? 

DR.  MICHENER:   This  should  be  a  legislative 
matter  rather  than  a  constitutional  matter. 

MR.  MARTINEAU:   The  Legislature  could  provide 
under  this  Article  for  that.   This  doesn't  prohibit  it. 
This  makes  it  mandatory  that  pensions  be  provided  for 
judges  and  their  surviving  spouses.   I  don't  think  it 
prohibits  the  pensions  for  other  dependents. 

THE  CHAIRMAN:   You  V7ant  to  comment  on  Dr. 
Michener 's  comment  with  respect  to  use  in  the  second  sen- 
tence of  the  phrase,  continuance  in  office,  instead  of  the 
term,  for  v;hich  he  is  elected? 
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MR,   MARTINEAU:     Well,    it  seems    to  me   that  V7hat 
we   are   really  considering  here   is   the   term  of  office    is 
merely  a,  not   really  a   term,   but   a   provision   for  when  he 
goes   before   the   electorate   to  be   retained   or   removed. 
It    isn't   any  distinct   break    in  his   judicial   service  or 
anything    like    that,    and    I   don't    think    that    it    provides    an 
appropriate   time   for  reducing  his    salary. 

THE   CHAIK'IAN:   Any   further   comments? 

Mr.    Brooks? 

MR,  BROOKS:   Just  one  comment.   I  raised  it  to 
the  Committee  before,  but  I  think  the  second  sentence  read 
in  conjunction  with  the  fourth  sentence  in  the  first  para- 
graph does  present  a  real  economic  policy  problem  in 
that  I  think  that  if  this  county   faces  whatever  other 
county  has  faced,  and  I  don't  see  v;hy  there  isn't  any  as- 
surance of  not  expecting  it  in  the  next  one  hundred  years 
of  not  having  any  problems  of  inflation  or  devaluation  of 
the  dollar,  you  are  presented  with  a  real  problem  of  hav- 
ing to  pay  the  judges  in  office  the  same  salary  they  are 
presently  making,  and  second,  having  to  pay  all  judges  the 
same  salary  v/hich  means  if  you  run  into  any  kind  of  economic 
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1 

problem,    you   are   presented  with  a   problem  of   the   Judiciary 

2 

not  being    in   error  which   could   be  adjusted    in  accordance 

3 

with  other  branches   of   government   and  all   other  govern- 

4 

mental   personnel. 

5 

MR.   MARTINEAU:      I  might   say   the   present   Section 

6 

24   of  Article    IV  of   the  Constitution   provides   exactly 

7 

this,    that   the   salary  of   the  judge  of   the  Circuit  Court 

8 

shall  not  be  diminished   during  his   continuance    in  office. 

9 

THE  CHAIRMAN:   That   doesn't   touch   the  point 

10 

Mr.    Brooks  made.      You  are  responding   to  Dr.   Michener's 

11 

point. 

12 

DR.    BURDETTE:     Mr.    Brooks'    position,   as   I 

13 

understand    it    -- 

14 

THE  CHAlPxI^IAN:      --   doesn't   ansv-7er   the  point. 

15 

I  should    say. 

16 

DR.    BURDETTE:     Mr.    Brooks'    position,    as    I 

17 

get    it,    is    that   you  can't   raise   the   salary. 

18 

THE  CHAIRMAN:      Yes,    you   can.     Mr.    Brooks' 

19 

position    is    that    you    couldn't    reduce    the    salaries   of   any 

20 

judges . 

21 

DR.    BURDETTE:      Never    could,    because   it    is 
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overlapping. 

DR.   MICHENER:      Isn't   that    inherent    in  most 
Constitutions,   because   if  you  wanted    to   get   rid   of  a 
judge,    the   Legislature  would   reduce   the    salary  to   the  point 
where  he  would  have   to  resign? 

THE  CHAIRJMAN:     Mr.    Brooks'    point    is    that   since 
you   can't   reduce   the   compensation  of  sitting  judges   and 
since   you   provide    in   the    last   sentence  of  the   first   para- 
graph  that   all  judges  must   receive   the   same,    every  new 
judge  must   receive   the    same   compensation   as    the   old   judges, 
and   you   can't   reduce   it. 

MR.    MILLER:      I   catch    that   now,    and    I    think  we 
ought   to  v7ord   it    if  we   can,    so   that    it   doesn't  mean   as 
long  as    there    is  one   surviving   judge,    if   there   is   new 
scale,    it  would  have   to  be  uniform. 

THE  CHAIRMAN:      There    is   no  motion  before   us   now. 

MR.    MARTINEAU:      If   that    is    a    problem,    we  will 
reconsider   this    language   so    that  V7e   are  not    confining   the 
gratuity   to   the   salary  of   the  highest   paid  job. 

MR.    SAYRE :      If  you   just    say,   a    uniform   system 
shall  be   provided   by    law  between   such      and    such,    wouldn't 
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^     that  suffice? 

2  THE  CHAIRMAN:   Let  me  see  if  I  can  state  it 

in  order  to  save  time. 

I  take  it  that  the  purpose  of  the  last  sentence 
5     is  to  prevent  the  Legislature  providing  a  different  scale 
of  compensation  to  judges  depending  upon  their  geographic 
location,  but  not  with  respect  to  their  time  of  being 
^     elected? 
^  MR.  MARTINEAU:   That  is  correct. 

THE  CHAIRMAN:   If  there  is  no  objection,  the 
Committee  could  take  that  under  consideration  and  see  what 
they  can  coi.ie  up  with. 
^^  Mr.  Case? 

^^  MR.  CASE:   There  is  one  thing  that  troubles 

1^    me  a  little,  that,  Mr.  Chairman,  there  may  be  a .perfectly 
1"    clear  answer  to,  but  the  Maryland  Constitution  has  carried 
^'     this  provision  about  the  nonreducibility  of  judges' 

salaries  during  their  office  tenure  a  long,  long  time,  and 
it  is  my  recollection  that  in,  I  believe  I  remember  a 
case  about  1937  to  1938  that  held  that  the  State  income 
tax  could  not  be  imposed  on  judges  because  to  do  this  V70uld 
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reduce  their  salary  in  effect  while  they  were  in  office 
^     and  -- 

5  THE  CHAIRMAN:   Dennis  versus  the  State  of 

Maryland. 

5  MR.  CASE:   That  is  right,  and  then  come  along 

and  put  an  amendment  to  the  Constitution  amending  this, 

saying  that  nothing  in  the  Constitution  V70uld  prohibit 

the  imposition  of  a  nondiscriminatory  income  tax  on  judges' 

^     salary. 
10 


4 
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My  query  is,  is  that  point  taken  care  of,  Mr. 
Martineau,  in  your  draft? 

MR.  MARTINEAU:   It  may  well  be  it  is  not,  and  I 
■''     think  we  will  have  to  determine  whether  such  a  provision 

is  necessary. 

^^  MR.  CASE:   I  would  certainly  think  it  would  be 

"*■"    desirable  to  put  something  in.   As  much  as  I  love  the 
judges,  I  V70uld  hate  to  see  them  go  along  and  not  pay 
^     their  taxes. 

^^  THE  CHAII^IAN:  Any  further  discussion?  Move 

on  to  Section  13. 

MR.  MARTINEAU:   Section  13,  Removal  of  Judges. 
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The  Supreme  Court  shall  have  pov7er  to  remove 
any  judge  from  office  for  misconduct  in  office  or  persis- 
tent failure  to  perform  the  duties  of  his  office,  or  to 
retire  any  judge  for  disability  seriously  interfering 
with  the  performance  of  his  duties,  which  is,  or  is  likely 
to  become,  of  a  permanent  character.  A  justice  shall  not 
sit  in  any  proceeding  involving  his  ovm  removal  or  retire- 
ment.  The  Supreme  Court  may  by  Rule  or  Order  implement 
and  enforce  this  Section.  A  judge  retired  under  this 
Section  shall  have  the  rights  and  privileges  provided  by 
law.   A  judge  removed  under  this  Section,  and  his  surviv- 
ing spouse,  shall  have  the  benefits,  pension  or  retirement 
allowance  otherv7ise  accruing  from  his  judicial  service  to 
the  extent,  if  any,  provided  by  the  order  of  removal. 

THE  CHAIRMAN:  Mr.  Case? 

MR.    CASE:     Mr.    Chairman,   here  again,    Irrake   the 

same   point    I  made   earlier,    and    that    is    I   think   these 

matters   are   of   such   importance   that   they  shouldn't   get 

into    the    snarl  of  passing  a    rule   and  having   the   Legislature 

pass    a    law  and   another   rule   and    so   on.      I  note  here    that 

or 
the  Committee   has   used    the  v;ord , /order ,    and   it  v;ould   be 
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1  desirable   to   strike   out   the  words,    by  rule,    and  just    say, 

2  by  order,    to   implement. 

3  THE   CHAIiyvLAN:      Would    you   be  v/illing   to    leave 
4:  that    to    the   consideration  of   the  Committee   since   they 

5  should  make   similar   provisions    in   each  of   the  other  Scc- 

6  tions? 

7  MR.  MARTINEAU:  We  V7ill  clear  that  up  in  the 

8  other  Sections  so  there  will  be  no  question  about  it. 

9  JUDGE  ADKINS:   Is  it  perfectly  clear  under 

10  this  provision  that  a  judge  who  is  about  to  be  removed 

11  has  a  right  to  be  heard  in  his  own  defense,  either  indi- 

12  vidually  or  through  counsel?   I  am  not  sure  it  is  clear, 

13  MR.  MARTINEAU:   Well,  my  own  feeling  would  be 

14  that  due  process  requirements  would  give  him  that  right, 

15  From  what  research  I  have  done  in  other  matters  on  the 

16  right  to  a  hearing  when  one  is  removed  from  any  office  or 

17  subjected  to  any  sort  of  penalty,  due  process  gives  him 

18  that  right. 

19  THE   CHAIRMAN:      Wouldn't    it   be   simple    to   put    it 

20  in,    after  hearing.      Is    there   any  objection? 

21  Mr.    Case? 
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MR.  CASE:   I  am  not  objecting  to  that  point. 
THE  CHAIRJ-IAN:   Any  objecting  to  amending  this 
3     Section  to  make  it  clear  that  a  removal  can  come  only 
after  a  hearing?   If  not,  the  Committee  will  make  the 
^     change . 
^  Mr.  Case? 

MR,  CASE:   Again,  referring  to  the  spouse- 
widow  area,  this  Section  provides  that  if  a  judge  is 
removed,  a  judge  removed  under  this  Section  and  the  sur- 
viving spouse  shall  have  the  benefits,  pensions,  et  cetera 
Suppose  the  Legislature  in  its  wisdom  has  provided  for 
pensions  to  beneficiaries  other  than  spouses.   Suppose 
further  that  that  judge  is  able  to  be  removed,  would  this 
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Section  preclude  the  payment  of  such  rights  or  would  it 
it 
^^     limit/to  the  payment  to  the  judge  and  to  his  spouse? 

^^  THE  CHAIRMAN:   Serious  question. 

^'7  MR.  MARTINEAU:   Do  I  understand  your  question, 

WDuld  this  Section  permit  the  payment  of  a  pension  to  a 


18 


^^    spouse  where  the  law  provided  for  pensions  did  not? 

^^  MRo  CASE:   No.  VJant  me  to  restate  it?   If  the 

21 

Legislature  has  provided  in  a  general  Judiciary  pension 
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1  bill  that  beneficiaries  other  than  a  spouse  can  share, 

2  and  if  thereafter  a  judge  has  been  removed,  would  this 

3  Section  eliminate  those  benefits  by  reason  of  the  fact  that 
^  it  says  payment  to  spouse? 

5  MR,  MARTINEAU:   That  does  raise  a  question. 

G  This  would  have  to  be  phrased  to  pay  any  benefits  required 

7  by  law. 

8  THE  CHAIRMAN:  Mrs.  Bo the? 

9  MRS.  BOTHE:   On  that  last  sentence,  I  am  a 
Member  of  the  Committee,  but  I  don't  believe  the  phrase- 

^•*-  ology  was  ever  discussed  in  the  Coriimittee.   I  think  it  is 

^2  very  clumsily  worded,  and  the  point  could  be  made  by 

13  stating  that  the  court  by  order  of  its  removal  may  declare 

1^  any  forfeitures  of  pensions  and  other  rights  which  the 

16  judge  might  otherwise  enjoy,  I  think  the  Committee  should 

16  redraft  the  language  in  much  simpler  form,  and  we  probably, 

17  if  we  did  so,  Mr.  Case's  comment  would  be  applicable. 

18  THE  CHAIRMAN:   Any  further  comment  or  question 

19  concerning  Section  13?   If  not,  we  will  move  to  Section  14. 

20  l^R^  MARTINEAU:   Section  14,  Clerks  of  Court,  on 

21  Page  25. 
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The  chief  justice  of  the  Supreme  Court  and  the 
chief  judges  of  the  Appellate,  Superior  and  District 
3     Courts  shall  each  appoint  a  chief  clerk  of  their  respec- 
tive courts  who  shall  serve  at  the  pleasure  of  the  appoint 
5     ing  judge. 

"  There  shall  be  a  chief  deputy  clerk  of  the 

'     Superior  Court  in  each  county  and  for  each  division  of 
°     the  District  Court.   Their  appointment  and  terms  shall  be 
governed  by  Rule. 

^^  THE  CHAIRMAN:  Mr.  Case? 

11 

12 


9 


13 


MR.  CASE:   V7ell,  this   Section  troubles  me  a 
little  again.   I  admit  if  it  V72S  drafted,  I  V70uldn't  have 
this  question,  but  it  is  drafted  this  way,  so  I  have  to 
^^  make  it.   It  says  here  that  the  clerk  shall  serve  at  the 

^^     pleasure  of  the  appointing  judge.   Suppose  a  judge  ap- 
points a  clerk,  and  then  he,  the  judge,  dies.   Docs  the 
^'^  clerk  go  out  of  office  immediately  upon  the  death  of  the 

^^    judge,  or  does  he  continue;  and  if  he  continues,  for  how 
^^     long  does  he  continue? 

20  14^^  MARTINEAU:   VJell,  as  a  practical  m.atter,  his 

^•^     term  V70u  Id  expire  on  the  expiration  of  the  term  of  the 


16 


THK  JACK  SALOMON   RKPORTI.NC  SERVICE 

100  F.iiuii.ib!f  Buil.lin^ 

Court   R.pi.rl.-r,  Baltimore  2.  Maryland  •  Lexmi,.-n  l.tU-n 


126 


^  appointing  judge,  then,  of  course,  the  new  chief  judge 

2  V70uld  have  to  either  reappoint  him,  but  if  the  new  chief 

3  judge  didn't  want  to  reappoint  him,  of  course,  he  could 
^  appoint  someone  else;  but  if  his  term  continued  on  beyond 
5  the  term  of  the  appointing  judge,  the  chief  judge  could 
^  still  remove  him.   So  as  a  practical  matter,  I  don't 

^  think  that  makes  any  difference. 

Q  THE   CHAIRI4-AN:  V?ell,    as   a  matter  of   phraseology, 

^  that    is    your   only  point? 
^0  j.|p^    CASE:    I  V70uld    like    to    see    it    at    the   pleasure 

^•^  of   the    chief  judge.      I   am  not   sure    I  want   that. 

12  THE  CKAIRi^IAN:      This    is   V7hat    is    intended   by 

13  the   Committee. 

14:  HP.  CASE:   They  have  not  made  it  quite  clear. 

15  THE  CHAIRMAN:  But  if  your  point  is  only  one  of 

16  phraseology,  Mr.  Martineau  said  he  will  straighten  it  out. 

17  JUDGE  ADKINS :   I  question  the  advisability  of 
1^  having  this  appointment  completely  at  the  pleasure  of  any- 
1^  body.   I  think  the  clerk,  if  you  are  going  to  attrack  the 

competent  career  people  for  clerks  of  court,  as  I  suppose 


20 


21    this  intended  to  do,  you've  got  to  give  them  some  kind  of 
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security  in  office.   Now,  I  don't  have  language  to  propose, 
but  I  think  this  is  a  very  dangerous  kind  of  a  concept  to 
permit  a  single  judge  to  have  the  right  to  select  or  fire 
the  clerk  of  the  court.   I  don't  think  the  clerks  can  be 
given  any  kind  of  assurance  there  in  most  of  these  coun- 
ties where  they  are  responsible  to  a  single  appointive 
judge.   As  I  say,  I  have  no  proposal  to  make  except  I 
would  like  to  have  some  consideration  given  to  some  kind 
of  security  for  the  clerk  during  either  a  term  in  office 
or  good  behavior  or  removed  only  by  a  majority  of  the 
court  or  some  other,  something  other  than  a  purely  per- 
sonal appointment. 

THE  CHAIRMAN:   Judge  Adkins,  the  discussion 
yesterday  indicated  that  it  is  only  the  top  clerk  v7ho 
serves  at  the  pleasure.   The  other  clerks  would  be  appointee' 
and  tenure  to  be  governed  by  Rule.   Do  you  understand  that? 

JUDGE  ADKINS:   I  don't  understand  that  to  be 
the  case  here.   It  is  the  clerks  of  each  Superior  and 
District  Court? 

MR,  MARTINEAU:   There  is  only  one  clerk  of  the 
Superior  Court  for  the  entire  State,  and  there  is  one 
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"*•     clerk  of  the  District  Court  for  the  entire  State.   That 
^     man  is  appointed  and  serves  at  the  pleasure  of  the  chief 
3     judge.   All  of  the  chief  deputy  clerks,  there  being 

one  chief  deputy  clerk  in  each  county  for  the  Superior 
5     Court  and  in  each  district  for  the  District  Court  are 
^     appointed,  and  their  terms  are  governed  by  Rule  so  that 
'''     all  of  the  clerks  throughout  the  State  other  than  the  one 
®     chief  judge,  the  chief  clerk  would  be,  would  have  this 
^     whatever  tenure  would  be  given  to  him  by  Rule.   You  will 
only  have  four  clerks  in  the  entire  State  serving  at  the 
pleasure  of  a  particular  judge.  We  think  this  is  neces- 
sary in  view  of  the  constant  contact  betvjeen  the  chief 
judge  of  the  court  and  the  chief  clerk  of  that  court. 
1"^  He  is  going  to  have  to  be  his  right-hand  man, 

IS     and  if  they  don't  get  along,  it  is  going  to  be  an  impos- 
^^     sible  situation. 

17  THE  CHAIRMAN:   Mr.  Bond? 

1^  MR.  BOND:   I  think  Mr.  Martineau  just  ansv7ered 

1^    my  question.   I  was  just  wondering  v/hy  tenure  in  the  merit 
system  would  not  apply  to  the  top  court.   It  seems  to  me 
the  whole  philosophy  of  the  whole  judicial  system  is  to 
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go  for  merit,  and  the  top  people.   But  he  said  the  judge 
has  to  get  along  with  his  clerk,  and  he  should  have  the 
absolute  power  to  rule.   I  disagree. 

THE  CHAIRMAN:  Any  further  comment  or  question 
concerning  this  Section?  If  not,  that  concludes  or  con- 
sideration --Mr.  Mitchell? 

MR.  MITCHELL:  Mr.  Chairman,  I  got  a  question 
about  the  whole  Article  that  I  would  like  to  ask  Mr.  Mar- 
tineau  a  question  on. 

THE  CHAIRMAN:   Go  ahead. 

MR.  MITCHELL:   Under  Section  6,  the  chief 
justice  has  a  right  of  pov7er,  constitutional  pov/er  to 
assign  any  judge  to  sit  temporarily  in  any  court,  and  the 
possibility  occurs  to  me  that  perhaps  the  chief  justice 
might  be  interested  in  a  particular  case  coming  to  the 
Supreme  Court . 

He  would  have  the  pov7er  to  temporarily  assign 
the  other  Supreme  Court  justices  to  inferior  jobs  and 
name  a  Supreme  Court  of  his  ov-m  selection.  My  question  is, 
is  there  anything  in  this  entire  Article  that  would  pre- 
vent such  a  possibility  other  than  the  good  faith  of  the 
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chief  justice? 

THE  CHAIR^LAN:  The  answer  is  No,  and  the  matter 
has  been  fully  discussed,  Mr.  Mitchell, 

MR.  MARTINEAU:   There  is  this  answer  to  it: 
The  Supreme  Court  could,  under  the  removal  power,  remove 
the  chief  justice  which  is  perhaps  the  ultimate  authority, 
and  of  course,  the  same  power  now  exists  under  our  present 
Constitution,  and  I  don't  think  it  has  ever  occurred  to  any 
chief  judge  of  the  Court  of  Appeals  to  engage  in  such  a 
maneuver . 

THE  CHAIRMAN:   That  concludes  the  consideration 
of  the  Fourth  Report  of  the  Committee  on  Judiciary 
Department.   In  view  of  our  time  limitations,  V7e  have  ar- 
ranged for  lunch  at  12:30.   It  is  necessary  for  us  to 
check  out  at  3,  and  the  Center  would  appreciate  it  if  some 
could  check  out  before  then.  As  heretofore,  you  could 
•leave  your  luggage  dovm  at  the  checkroom  by  the  desk  or 
bring  it  dovm  here,  and  this  would  pose  no  problem. 
Before  we  adjourn  for  lunch,  I  will  consider  with  you  the 
dates  for  the  next  meeting.   I  want  to  take  up  now  and 
hopefully  dispose  of  very  promptly  on  the  basis  I  outlined 
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to  you  yesterday  the  Eighth  Report  of  the  Committee  on 
Elective  Franchise  and  Declaration  of  Rights  dealing 
with  the  Declaration  of  Rights. 

In  case  some  of  you  were  not  here  yesterday, 
my  comment  v^ith  respect  to  this  Report  and  my  suggestions 
are  as  follov7S :  As  to  Sections  4,  5,  and  6,  and  dovm 
through  Section  11,  the  Committee  has  made  the  changes 
which  it  was  directed  to  make  at  the  last  meeting  of  the 
Commission  and  has  indicated  clearly  the  change  by  under- 
lining the  new  language  in  each  of  those  Sections. 

As  to  Sections  1,  2  and  3,  the  Committee  was 
directed  to  prepare   revised  drafts  retaining  as  much  as 
feasible  of  the  pertinent  language  of  Articles  1,  4,  7,  6, 
13  and  40  and  36  of  the  present  Declaration  of  Rights. 
They  have  prepared  a  series  of  three  Sections,  1,  2  and  3, 
carrying  out  that  direction.   They  have  also  printed  in 
their  Report  their  previous  Sections  1,  2,  and  3,  which 
they  still  recommend  to  the  Coirimission .   The  matter  was 
fully^ebated,  and  discussed  at  the  last  meeting.   The 
views  of  those  vrho  favored  the  old  language  were  stated 
fully.   The  Committee  has  had  the  opportunity  and  has 


Coin  Ki'pofiirj 


THE  JACK  SALOMON   RtPOKTlNC  SERVICE 
100  F.<|uiHb!r   Duil.lini 
Balliniore  2,  Ma-yljn.l 


Lexinflon   <)-6:t>0 


132 


stated  fully  its  views  in  the  memorandum  which  it  cir- 

o 

cularized  to  the  Commission  and  which  I  assume  all  of  you 

3     have  read.   It  would  seem  to  me,  therefore,  in  the  interest 

of  saving  time,  we  could  do  tv70  things.   First,  this  is 

^     one  of  those  cases  V7here  with  respect  to  these  three 

Sections,  we  could  V7ell  include  alternates  and  therefore 

'     include  either  in  the  recommended  draft  or  in  the  notes 

each  of  the  versions  of  Sections  1,  2,  and  3. 

I  would,  therefore,  propose  to  you  that  without 

further  debate  unless  anyone  feels  that  the  matter  must  be 

debated,  that  we  take  votes  on  each  of  the  three  Sections 

as  to  which  draft  shall  be  the  preferred  draft  to  be 

^•^     included  in  the  Report,  in  which  event  the  other  draft  of  th 

■^^  same  Section  will  be  included  in  the  Report  as  an  alternate 

As  I  indicated  yesterday,  this  procedure  is  agreeable  to 

Mr.  Case,  who  was  the  principal  responsible  man  for  those 

^^  favoring  the  language  of  the  existing  Declaration  and  to 

^®    Mr.  Gentry  v7ho  is  the  Chairman  of  the  Committee.   Is  there 

^^     any  objection  to  thrit  procedure? 

^^  Mr.  Delia? 

23. 
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would  like  to  make  this  statement  if  you  don't  mind: 
I  am  a  Member  of  the  Declaration  of  Rights  Committee, 
^  but  because  of  my  activities  in  the  past  couple  of  months, 
I  wasn't  able  to  attend  a  couple  of  the  previous  meetings. 
^  As    a   result,  the  memorandum  does  not  include  my  name  on 

the,  as  one  of  the  signatories  to  the  memorandum.   I  v;ould 
like  to  make  note  here  that  I  am  in  agreement  with  the 
memorandum  and  would  like  to  have  my  name  declared  in- 
cluded in  the  signatures. 

THE  CHAIRiMAN:   Very  well,  Mr.  Delia.   Is  there 
any  objection?   If  not,  then  I  suggest  that  Mr.  Gentry, 
you  read  first  Section  1,  which  v/ill  for  the  sake  of 
clarity,  we  will  call  the  revised  draft,  and  then  ultimate 
ly  read  Section  1  of  the  Corrjnittee  draft,  and  v;e  will 
^^     then  vote  as  to  which  goes  in  the  Report,  and  which  goes 
■*      in  as  the  alternate. 

^^  MR.  GENTRY:   Firstly,  Mr.  Chairman,  because 

^^     of  the  style  in  which  the  memorandum  was  presented,  it 
^^     does  not  show  clearly  that  it  represents  a  Report.  I 

would  like  the  memorandum  to  be  included  either  as  minutes 
of  this  meeting  or  as  a  memorandum  of  our  Committee. 
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^  THE  CHAIR21AN:   Read  Section  1.   Revised  Draft, 

2  on  Page  2. 

3  MR.  GENTRY:   Skipping  the  Preamble? 

THE  CHAlPJviAN:   Yes,  I  will  come  to  that  later. 
MR.  GENTRY:   Section  1  would  read  that,  All 

government  of  right  originates  from  the  people  and  is 
^  instituted  solely  for  the  good  of  the  whole. 

The  people  of  this  State  have  the  sole  and 
exclusive  right  of  regulating  the  internal  government  and 
police  thereof,  as  a  free,  sovereign  and  independent 
State. 

The  right  of  the  people  to  participate  in  the 
Legislature  is  the  best  security  of  liberty  and  the 
^ '^  foundation  of  all  free  government. 

^^  All  persons  invested  with  the  Legislative  or 

•^°     Executive  powers  of  government  are  the  Trustees  of  the 
-*•'     Public,  and,  as  such,  accountable  for  their  conduct. 
^^  THE  CHAIPvMAN:   Does  anyone  have  any  suggested 

change  in  language?   If  not,  read  Section  1  of  the  Com- 
mittee draft  as  it  appears  on  Page  3. 
^^  MR.  GENTRY:   I  have  one  change  v.'hich  I  V70uld 
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^  recommend,  in  the  part  marked,  referring  to  the  old 

2  Article  7,  I  vjould  change,  Legislature,  to  government,  but 

3  that  would  be  the  only  v;ord  change  if  that  would  be 
^  adopted. 

5  As  proposed  by  the  Committee  -- 

6  THE  CHAIRMAN:  Wait  just  a  second.   Would  you 

^  want  that  change,  Mr.  Case?   Did  you  understand  the  change 

^  it  would  be  the  second  line  on  the  bottom  of  Page  2, 

^  government  instead  of  legislature. 

MR.  CASE:   Yes. 

^^  MR.  GENTRY:   Legislature  was  used  because  that 

"'■2  keeps  the  original  1867  language. 

13  THE  CHAIRMAN:   I  take  it  the  revised  draft 

^^^  as    amended,  the  first  v7ord  in  the  next  to  last,  substitute 

15  government  for  Legislature. 

16  Now,  give  us  the  Conimittee  draft. 

17  MR.  GENTRY:   Proposed  by  the  Committee.   Sec- 
^^  tion  1.  All  political  power  originates  in  the  people,  and 
1^  all  government  is  instituted   for  their  security,  benefit 

and  protection. 
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^     that  the  word,  liberty,  was  to  be  put  in  the  Committee's 

2  draft, 

3  THE  CHAlRi-IAN;  Where  does  it  go? 
^               MR.  GENTRY:   Before  security. 
5               THE  CHAlFiMAN:  After  the  word,  their,  and 
"     before,  security,  the  word,  liberty.   Now  then,  the 
^           question  will  arise  on  the  motion  as  to  whether  the  officia 

draft  shall  include  the  revised  Section  1  on  Page  2  or 
the  Committee  draft  on  Page  3.   Nov;  a  vote  Aye  is  a  vote 
in  favor  of  the  revised  draft.   You  vote  Aye,  you  V7ill 
substitute  the  language  on  Page  2  for  the  three-line  Sec- 
tion on  Page  3.   Is  that  clear?  All  those  in  favor  of 

^'^     the  revised  draft,  signify  by  saying  Aye.   Contrary,  No. 

■^     The  Noes  seem  of  have  it.  The  Noes  have  it.   Nov; ,  Section 
2. 

MR.  GEOTRY:   Section  2  was  incorporated,  those 

^^^  parts  of  old  13  and  40  that  the  Committee  found  to  apply 

^°    and  read: 

^•^  The  people  shall  have  the  right  peaceably  to 

assemble  and  to  petition  the  government  for  the  redress 
of  grievance. 
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1  Any  person  shall  be  alloi^7ed  to  speak,  x^rite 

2  and  publish  his  sentiments  on  all  subjects,  being  res- 

3  ponsible  for  the  abuse  of  that  privilege. 
^  THE  CHAIPMAN:   Is  there  any  suggested  change 

5  or  addition  in  that  language? 

6  MR.  MITCHELL:   Privilege  to  write,  responsible 
^  for  the  abuse  of  that  right. 

8  THE  CHAIRI'IAN:   I  think  the  point  here  was,  you 

9  weren't  here  for  the  debate  before,  privilege  is  the 
10  word  in  the  present  Declaration,  and  the  effort  here  was 
H  to  use  the  old  language,  Mr.  Mitchell.   Nov;,  read  the 

12  Committee's  Section. 

13  MR.  GENTRY:   It  would  read,  Section  2,  The 
1^  people  shall  have  the  right  peaceably  to  assemble  and  to 

15  petition  the  government  for  the  redress  of  grievances. 

16  Freedom  of  the  press  and  freedom  of  speech  shall  not  be 
IV  abridged,  each  person  remaining  responsible  for  abuse  of 
IB  those  privileges. 

19  THE  CHAIRMAN:  All  right,  we  will  submit  to  the 

20  vote  the  question  v/hether  the  revised  draft  or  the  Committe 

21  draft  shall  appear  in  the  Corriiiittee  Report,  the  other 
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appearing  as  an  alternate.   A  vote  Aye  is  a  vote  in  favor 
of  the  revised   draft. 

Dr.  Templeton? 

DR.  TEMPLETON:   A  question,  may  I  ask  Mr.  Gentry 
why  the  word,  rights,  was  not  used  instead  of  privileges, 
in  the  last  word  on  Section  2? 

THE  CHAIRMAN:   The  reason  for  it  was  simply 
this,  as  I  understand  it  —  Mr.  Gentry,  you  can  correct  me 
if  I  am  wrong  --  the  motion  at  the  last  meeting  was  that 
the  Committee  should  draft  a  provision  using  the  same 
language  to  the  extent  pertinent  and  feasible  in  the  exist- 
ing Declaration,  and  the  word,  privilege,  is  in  the 
existing  Declaration.   Is  that  the  reason,  Mr.  Gentry? 

MR.  GENTRY:   Yes,  sir. 

DR.  TEMPLETON:   I  understand  your  reasoning, 
but  I  am  talking  about  the  last  v7ord  on  the  page. 

THE  CHAIRMAN:   You  suggest  it  be  changed? 

DR.  TEMPLETON:   Yes,  rights  instead  of  privil- 
eges, I  am  talki.ng  about  the  Committee  draft. 

THE  CHAlRi'IAN:   Mr.  Gentry? 

MR,.  GENTRY:   I  am  looking  back  at  the  draft  as 
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it  was  proposed  by  the  Coininittee  and  previously  submitted 
and  the  word,  rights,  is  used. 

MR.  HOFF:   I  might  add  the  suggestion  to  change 
that,  rights,  to  privileges,  was  mine.   We  have  the  right 
in  the  first  sentence  which  would  require  peaceably  only 
to  assemble  and  petition  the  Governor  but  in  the  second 
sentence  the  idea  V7as  that  it  is  a  privilege  to  have  the 
freedom  of  the  press  and  freedom  of  speech  V7hich  are, 
we 1 1  - - 

THE  CHAIF24AN;   Just  a  second. 

DR.  TEMPLETON:   Would  you  entertain  a  motion? 
Could  I  move  that  in  the  Committee  proposal  the  last 
word,  privileges,  is  being  replaced  by  the  word,  rights. 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  MITCHELL:   I  second. 

THE  CHAIRMAN:   Any  discussion?  Mr.  Gentry,  v;hat 
is  the  position  of  the  Committee? 

MR.  GENTRY:  The  Committee  has  no  strong 
position.   I  am  looking  back  in  the  notes  we  had  originally 
had,  rights  and  it  was  changed,  I  believe,  at  Mr.  Hoff's 
suggestion. 
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1  THE  CHAIRMAN:      Mr.   Hoff,    you  want    to    coniment    fur 

2  ther? 

3  MR.    HOFF:      I  have   no    feeling. 

^  THE   CHAIRI'IAN:      All   those   in    favor  of   themotion 

5  to   substitute   the  word,    rights,    instead   of   privileges, 

^  signify  by   saying  Aye.      Contrary,    signify  by  saying  No. 

^  The  Ayes   have   it. 

^  MR.    SYKES:      A   point   of  information,    I  didn't 

^  understand   the  Chair's   statement  of   the   question.      I  don't 

^^  understand    the   question  before   the,   between   the   revised 

^^  and    the  Conimittee   draft.      V7ould    you    state    the   effect   of 

^^  the  motion   as    to  V7hich  one  of   the   Sections   on   Page   3    is 

13  for? 

1^  THE   CHAIRMAN:      The  motion   and   vote  V7ent   only 

1^  to    the   substitution  of   the  V7ord ,    rights,    for    the  v7ord , 

1^  privileges    in    the  Committee   draft. 
1'?^  MR.    SYKES:      I   am   talking   about    the  next   ques- 

18  tion. 

19  XHE  CHAIPvl'lAN:   I  don't  understand  your  question. 

20  j/^R^  GENTRY:   On  the  motion  to  adopt  the  revised, 

21  Mr.  Sykes  ,  and  I  think  some  of  the  others  V70uld  prefer 
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^     that  you  say  the  one  on  top  or  the  one  on  bottom,  or  some- 

^     thing  like  that. 

3  THE  CHAIRMAN:   Dr.  Bard? 

DR.  BARD:   In  light  of  the  question  just  asked, 
^     would  you  be  willing  to  go  back  and  make  it  clear  in 
^     regard  to  the  vote  that  just  took  place  because  I,  for  one, 
'     was  not  clear  nor  was  Mr.  Mindel,  and  we  voted  the  wrong 
way. 

THE  CHAIRMAN:  We  will  go  back  and  do  it  by  a 
show  of  hands.   If  you  will  look  at  your  draft,  you  will 
"'■      see  that  the  Committee  draft  has  in  the  left  margin  opposit 
the  language  the  words,  proposed  by  Committee.   Nov7,  on 
Section  1,  a  vote  Aye  is  a  vote  for  the  revised  draft 
^^  which  appears  on  Page  2. 

15  DR,  JENKINS:  This  is  what  is  confusing,  is  a 

1^    vote  Aye  as   proposed  by  the  Committee,  or  not? 
17  THE  CHAIRMAN:   It  is  not.   A  vote  of  Aye  is  for 

1^    the  revised  draft  on  Page  2  including  the  first  four  lines 
on  Page  3.   A  vote  No  is  a  vote  in  favor  of  the  Committee 
draft  which  appears  in  the  second  paragraph  on  Page  3 
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^  DR.  BARD:   Would  it  be  fair  to  say  that  a 

vote  Aye  is  a  vote  in  favor  of  the  language  that  approximates 
^     in  this  respect  the  present  Con^tution? 

THE  CHAIRMAN:   That  is  correct.   Are  we  com- 
^     pletely  clear  about  this?  Any  question?  A  vote  of  Aye 
"     is  a  vote  in  favor  of  revised  draft,  old  language,  present 
'     Declaration,  Page2,  and  first  four  lines  of  Page  3.  A 
°     vote  No  approves  and  is  for  the  Committee  draft  v;hich  con- 
sists  of  only  three  lines  and  the  second  paragraph  on  Page 
3. 

All  those  in  favor,  V7e  are  talking  about 
Section  1  now,  all  those  in  favor,  please  signify  by  a 
^^     show  of  hands.   This  is  a  vote  in  favor  of  the  old 
^^     language  on  Pages  2  and  top  of  3.   A  show  of  hands,  please. 

Contrary,  a  show  of  hands.   The  motion  is  lost,  8  to  15 
^^     and  that  means  that  in  the  Report  the  Committee  draft  of 
^^  three  lines  will  appear  and  the  other  will  appear  as  an 

alternate.   Now,  let  us  go  to  Section  2,  a  vote  of  Aye 
will  be  a  vote  in  favor  of  the  fourth  paragraph  on  that 
page,  the  next  to  the  last  paragraph  opposite  appears  the 
references  to  Articles  13  and  40.   That  is  the  old 
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1  language.  A  vote  No  will  be  a  vote  in  favor  of  the  last 

2  six  lines  on  the  page  opposite  which  appears  the  notation, 

3  Proposed  by  Committee,  as  amended  with  the  rights  instead 
4:  of  privileges. 

5  DR.  BARD:   May  I  ask  the  Committee  whether  it 

6  would  not  be  true  that  in  amending  their  ov7n  proposal, 

7  they  should  also  have  done  so  with  the  word,  privilege, 

8  in  the  original  one? 

9  THE  CHAIRMAN:   Well,  I  don't  want  to  put  that 

10  to  the  Committee. 

11  DR.  BARD:   But  I  would  be  more  willing  to  vote 

12  Aye  on  the  basis  of  that  statement. 

13  THE  CHAIRMAN:   All  right.   Let  me  say  this, 

14  Dr.  Bard,  my  suggestion  to  you  V7as  this,  first  off,  the 

15  Committee  has  used  V7herever  possible  the  language  of  the 

16  existing  Declaration.   The  existing  Declaration  uses  the 

17  word,  privilegeo    Therefore,  that  is  why  they  had  used 

18  that  word.   If  anybody  desires  to  substitute  language  in 

19  Section  2,  we  can  put  it  to  a  vote  or  take  consent.   Does 

20  that  answer  your  question? 

21  DR.  BARD:   Yes. 
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1  THE  CHAIRMAN:   Mr.  Clagett? 

2  MRo  CLAGETT:   Mr.  Chairman,  I  was  one  of  those 

3  with  Mr.  Case  down  at  the  last  meeting. 

4:  THE  CHAIRM/\N:   This  is  a  rule  without  debate; 

5  just  the  question,  please. 

6  MR.  CLAGETT:   Actually,  what  we  do  is  take  a 

7  vote  on  the  proposed  or  the  whole  collectively,  and  then 

8  avoid  the  repetitive  votes. 

9  THE  CHAIRMAN:   The  difficulty  is  there  are 

10  some  who  may  differ,  some  and  not  the  other.    The  ques- 

11  tion  again,  a  vote  Aye  is  for  the  old  one,  the  next  to 

12  the  last  paragraph,  the  one  opposite  which  appears  the 

13  numerals  13  and  40.   A  vote  No  favors  the  Committee  draft 

14  \';^.Tich  is  the  last  six  lines  on  the  page. 

15  All  those  in  favor,  please  signify  by  a  show  of 

16  hands.   Contrary.   The  motion  is  lost  5  to  18. 

17  JUDGE  ADKINS :   A  question,  Mr.  Chairman,  the 

18  reading  of  the  second  sentence  of  the  draft  just  adopted,  I 

19  would  take  that  to  mean  that  the  press  is  not  responsible 

20  for  abuse  of  its  privileges.   Am  I  correct  in  that  inter- 

21  pretation? 
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THE  CHAIRMAN:   I  would  not  think  so,  but 
Mr.  Gentry,  the  question  is  whether  a  person  includes  the 


press 


MR.  GENTRY:   I  should  think  it  would.   It  has 


after  all  these  years. 

JUDGE  ADKINS :  What  press  was  used  in  the  old 
times? 

THE  CHAIRMAN:   But  the  press  speaks  through 
persons,  doesn't  it,  Judge? 

JUDGE  ADKINS:   Usually  speaks  through  a  corpora' 

tion . 

THE  CHAIRl-lAN:   Yes,  but  the  corporation  being 
a  person  under  the  language  we  use.   Now  then,  we  will 
proceed  to  Section  3. 

Mr.  Gentry? 

MR.  GENTRY:   The  Section  3,  the  first  line  of 
which  refers  to  the  establishment  clause. 

No  law  shall  be  enacted  respecting  the  estab- 
lishment of  religion. 

Every  man  shall  have  the  right  to  worship  or 
not  to  v7orship  as  he  thinks  most  acceptable. 
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1  No  person  shall  by  any  law  be  molested  in 

2  his  person  or  estate  on  account  of  his  religious  per- 

3  suasion  or  profession  or  for  his  religious  practice  or  the 
4:  lack  thereof. 

5  No  person  shall  be  disqualified  from  holding 

6  public  office  or  rendered  incompetent  as  a  witness  or  juror 

7  because  of  his  opinion  on  matters  of  religious  belief. 

8  As  proposed  by  the  Committee,  Section  3  reads, 

9  No  law  shall  be  enacted  respecting  the  establishment  of 
10  religion.   No  person  shall  be  restricted  in  the  free 

H  exercise  of  religious  profession  and  vjorship,  nor  shall 

"^2  any  person  be  disqualified  from  holding  public  office  or 

13  rendered  incompetent  as  a  witness  or  juror  because  of  his 

14-  opinion  on  matters  of  religious  belief. 

15  MR.  MARTINEAU:   I  have  a  question.   I  V70uld 

16  like  to  inquire  of  the  Committee  v/hy  they  did  not  include 

17  in  their  draft  language  specifically  recognizing  the  right 

18  not  to  worship.   I  think  one  of  the  difficulties  we  have 

19  had  with  the  present  Articles  on  religion  is  that  some 

20  people  have  interpreted  the  right  to  religious  freedom 

21  doesn't  include  the  right  to  be  non-religious.   I  think 
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^  the  Supreme  Court  has  settled  that  matter,  but  I  V70uld 

^  prefer  to  have  that  stated  explicitly  in  the  Committee 

3  draft.   Is  there  any  reason  why  it  is  included  in  the 

^  first  revised  draft  and  not  in  the  Committee  draft? 
5  MR.  GENTRY:   The  reason  it  is  not  is  because 

^  the  style  of  the  sentence.  When  you  say,  No  person  shall 

'^  be  restricted  in  the  free  exercise,  you  are  not  saying 
if  they  have  no  religion  they  are  restricted. 


8 


^  MR.  MARTINEAU:   Many  people  argue  this  permits 

■^^  people  to  practice  any  religion  they  want  as  long  as  they 

^•^  practice  a  religion  and  the  language  on  the  top  part  is 

^^  much  clearer  in  this  respect. 

13  THE  CHAIRMAN:   Now,  we  are  beginning  to  debate. 

1^  Let's  not  do  that.   May  I  point  out  to  you  that  the  only 

15  difference  between  the  tv;o  Sections  is  that  the  second  and 

1^  third  paragraphs  of  the  revised  draft  is  eliminated  fran 

1'^  the  Committee  draft  and  in  place  of  it,  there  is  one 

1®  phrase. 

19  The  first  sentence  of  the  revised  draft  is  pre- 

^^  cisely  the  same  as  the  first  sentence  of  the  Committee 

^^  draft.  The  last  paragraph  of  the  revised  draft  is  the  same 
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as  the  last  clause  of  the  Committee  draft,  so  that  the 
difference  is  in  revised  draft  you  have  this  language 
^  Every  man  shall  have  the  right  to  worship  or  not  to  worship 

as  he  thinks  most  acceptable.   No  person  shall  by  any  law 
^     be  molested  in  his  person  or  estate  on  account  of  his 
religious  persuasion  or  profession  or  because  of  his 
religious  practice  or  lack  thereof.  V7hereas,  in  lieu  of 
that,  in  the  Committee  draft  you  have  the  statement, 
No  person  shall  be  restricted  in  the  free  exercise  of 
religious  profession  and  worship.  Are  you  readyfor  the 
question? 

Mrs.  Bo the? 
^^  MRS.  BOTHE:   I  knov?  we  don't  want  to  prolong 

^^     this  or  make  a  debate,  but  it  v;as  my  recollection  that  at  t 
^^     last  meeting,  the  phrase,  v7orship  or  not  to  worship,  was 
^^     explicitly  mandated  to  the  Committee,  not  because  of  the 
^"^  additional  language,  but  because  of  the  sentiment  expressed 

^®    Now,  I  don't  know  hov;  to  vote  here  because  the  language 
of  Section  3  as  placed  there  by  the  Committee  is  not  the 
language  I  would  vote  for.   Hov7ever,  I  don't  want  to  vote 
for  Section,  to  the  traditional  language,  either,  and  I 
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1  think  that  we  ought  to,  I  guess  the  motion  is  not  in  order, 

2  but  what  I  would  like  to  do  is  that  the  Section  on  the 

3  Committee's  language,  the  second  sentence  of  it  be  deleted, 
^  and  in  place  thereof,  the  language,  Every  man  shall  have 

5  the  right  to  worship  or  not  to  worship  as  he  thinks  most 

6  acceptable,  be  substituted  in  the  Committee's  version. 

7  THE  CHAIKMAN:   I  was  proveeding  the  way  I  did 

8  because,  quite  frankly,  I  thought  those  feeling  as  you 

9  do  V70uld  vote  for  the  revised  version  V7hich  seems  to  me  to 

10  carry  out. 

11  MRS.  BOTHE:   It  doesn't,  sir. 

12  '  THE  CHAIRMAN:   V7hat  you  don't  like,  I  take  it, 

13  is  the  third  paragraph? 

14-  MRS.  BOTHE:   That  is  right. 

15  THE  CHAIR^-iAN:   We  will  entertain  a  motion  to 

16  amend  Section  3  of  the  Committee  Section.   State  it  again. 

17  MRS.  BOTHE:   Every  man  shall  have  the  right 

18  to  worship  or  not  to  worship  as  he  thinks  most  acceptable 

19  and  no  person  shall  be  disqualified,  et  cetera. 

20  THE  CHAIR2-IAN:   Is  there  a  second? 

21  DR.  BURDETTE:   Second. 
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1  THE  CHAIRM/.N:   Any  discussion? 

2  Mr.  Gentry? 

3  MR.  GENTRY:   The  Committee  looked  at  this  and 
^     rejected  it  because  we  saw  a  great  deal  of  problem  in 

5     v7ords  like,  a  man  shall  have  a  right  not  to  worship.   Hov; 

^     do  you  not  worship  in  a  manner  you  find  most  acceptable? 

'?'  THE  CHAIRMAN:  Mr.  Sykes? 

^  MR.  SYKES:   I  move  to  amend  Mrs.  Bothe's  motion 

^     to  make  it  read  that  the  version  proposed  by  the  Committee, 
the  second  sentence  would  read.  No  person  v;ould  be  res- 
•'■     tricted  in  the  free  exercise  of  religion,  and  that  has 

a  traditional  meaning  v/hich  would  make  perfectly  clear. 
13  THE  CHAII^IAN:  Would  you  accept  the  amendment? 

1^'  MRS.  BOTHE:   No,  I  would  not.   It  does  not  make 

15  it  perfectly  clear. 

16  THE  CHAIRMAN:   Dr.  Templeton? 

17  DR^  TEMPLETON:   It  may  be  a  matter  for  the 

IQ    Com.mittoe  on  Style,  but  V70uld  Mrs.  Bothe  consider  making 
that,  no,  every  person  shall  have  the  right.   Just  for 
consistency   -~  v;ould  you  give  that  to  the  Committee  on 
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1  THE  CHAIRMAN:   VJhat  is  the  language  then, 

2  Every  person  shall  have  the  right  to  worship  or  not  to  wor- 

3  ship? 

^  DR.  BARD:   I  just  want  to  state  very  strongly  th 

5  I  favor  an  affirmative  V7ay  of  making  this  clear,   Every 

6  man  shall  have  the  right,  not,  No  person  shall  be  res- 
V  tricted.   I  think  there  is  a  major  difference. 

8  THE  CHAIR>IAN:   Any  further  discussion?  Are 

9  you  ready  for  the  question?   The  question  arises  on  amend- 
10  ing  the  Committee  draft  to  delete  the  first  clause  read- 
H  ing,  No  person  shall  be  restricted  in  the  free  exercise  of 
12  religious  profession  and  worship,  and  substituting  there- 
in for  the  clause,  Every  person  shall  have  the  right  to  wor- 
14'  ship  or  not  to  worship  as  he  thinks  most  acceptable.  Those 

15  in  favor  of  the  amendment,  signify  by  saying  Aye.   Con- 

16  trary,  No. 

17  The  Ayes  have  it ,  and  it  is  so  ordered .   The 

is 

18  Committee  draft/  now  amended.  The  Committee  draft  as 

19  amended  reads,  No  law  shall  be  enacted  respecting  the 

20  establishment  of  religion.   Every  person  shall  have  the 

21  right  to  worship  or  not  to  worship  as  he  thinks  most 
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1  acceptable,  and  no  person  shall  be  disqualified  from  hold- 

2  ing  public  office  or  rendered  incompetent  as  a  witness  or 

3  juror  because  of  his  opinion  on  matters  of  religious 

4  belief. 

5  The   question  nov7  arises   on  which  of   the   tv70 

6  versions    shall  be   approved.      A  vote  Aye    is   a   vote   approv- 

7  ing   the   revised  version  which   are   the   first    four   para- 

8  graphs   at    the   top  of   Page  4   opposite  which   the  numerals   36 

9  appear.      A  vote  No    is    a  vote   in   favor   of   the  Committee  ver- 

10  sion   as   just   amended.      The  bottom  paragraph   on  Page  4 

11  opposite   the   language,    Proposed   by  Committee.      You   ready 

12  for   the   question?     All   those    in   favor  of   the   revised 

13  ver^n   that   appears   at   the    top  of  Page  4,    signify  by  a 

14  show  of  hands.        Contrary? 

15  THE   CHAIPvMAN:      The  motion    is    lost,    10   to    13. 

16  DR.    BURDETTE:      Which  came   out? 

17  THE   CHAIPxMAN:      The   amended   Corrumittee  version    is 

18  the   official,    the   other   is    the   alternate. 

19  DR.    BUPkDETTE:      This    is   all  very   confusing. 

20  THE   CHAIPvMAN:      The  net   result   of   the    three 

21  votes    is    that  V7ith    the    two   amendments  made  by   the   Commissior 
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^  and  the  Committee  version,  the  Committee  version  appears 

2  in  the  draft  as  the  preferred  version,  and  the  revised 

3  draft  appears  as  the  revised  alternate.   Now,  if  there 

^  is  going  to  be  any  debate  about  the  rest  of  this  Article, 

5  I  will  have  to  cut  it  off,  because  we  have  to  decide  this 

^  question  immediately.   I  have  been  over  them.   I  assume 

'^  all  of  you  have  been  over  them.   I  believe  the  changes 

Q  made  and  indicated  are  those  that  the  Commission  directed 

^  at  the  last  meeting. 
^^  Is  there  any  question  or  comment  or  motions 

^■'-  V7  ith  respect  to  any  of  the  remaining  Sections?   I  don't 

^^  think  we  need  to  take  any  other  action,  then,  but  that 

^•5  we  consider  that  as  approved  tentatively. 
1'^  Now,  with  respect  to  the  Preamble  --  yes, 

15  Mr.  Sayre? 

16  MR.  SAYRE:   Section  7,  and  to  examine  under 
1'7  oath,  I  thought  we  should  have,  oath  and  affirmation. 

18  MR.  GENTRY:   It  V7as  felt  it  never  caused  any 

1^  problem,  the  substitution  of  an  affirmation  in  place  of 

20  an  oath  and  in  the  Declaration  of  Rights  language,  you 

wouldn't  need  to  be  so  specific  as  you  would  in  a  statute, 


21 


THE  JACK  S\LOMON   RKPOKl  I.NG  SERVICE 

100  Eqiiilablf   BuiMing 

Court  P..pcrle„  BoHimore  2.   MaryUnJ  t.iinj/o«   9.6.>il 


6 


154 


and  for  this  reason,  we  stuck  with  the,  to  examine  under 
^     oath. 
5  THE  CHAIRl^AN:   Is  there  any  objection  to  saying, 

and  affirmation? 
5  MR.  GENTRY:   No. 

THE  CHAIRMAN:   Can  V7e  add  the  v7ord,  affirmation, 
'    after,  oath,  in  the  new  matter  in  Section  7?   So  ordered. 
°  With  respect  to  the  Preamble.   It  seems  to  me 

^     that  what  the  Committee  has  been  trying  to  do  is  to  come 
up  with  a  Preamble  that  serves  the  real  function  of  a 
preamble.   It  expresses  in  glowing  language,  if  possible, 
but  in  an  appropriate  language  in  any  event,  but  in  brief 
^^  language,  the  purposes  for  the  adoption  of  the  Constitu- 

^^  tion.   Nov7  that  the  Commission  has  acted  vjith  respect  to 

^^     the  Declaration  of  Rights,  it  seems  to  me  that  the  Com- 
^^    mittee  can  go  forward  better  in  the  preparation  of  the 
^"^     kind  of  preamble  that  we  want.   I  see  no  good  purpose  that 
would  be  served  in  discussing  the  two  drafts  that  are 
before  you,  and  the  tv70  drafts  that  you  have  had  hereto- 
fore.  In  the  absence  of  objection,  therefore,  I  would 
refer  the  matter  of  the  Preamble  back  to  the  Committee  for 
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1  further  consideration  and  study. 

2  MR.  GENTRY:   The  only  problem  about  that, 

5  Mr,  Chairman,  is,  we  had  hoped  to  get  some  thoughts  of  the 

4  Commission  having  seen  two  drafts  here  as  to  the  direction 

5  of  which  we  are  going.   If  they   are  too  elaborate, 

6  or  should  be  shorter  or  be  expanded  in  any  area,  we  would 

7  like  to  know  it. 

8  THE  CHAIR:-LAN:   Then,  we  will  have  to  suspend 

9  aid  take  that  up  after  lunch. 

10  Now,  I  have  considerable  trepidation  in  even 

11  suggesting  what  I  am  going  to  suggest  to  the  Commission. 

12  I  do  so  only  because  of  a  firm  conviction  on  several 

13  points,  one,  that  this  Commission  is  a  most  unusual 

14-  group  as  evidenced  by  its  attendance  throughout  this  three- 

15  day  session  and  its  nearly  100  per  cent  attendance  on  all 

16  three  days;  and  the  second  point  being  that  I  know  the  Com- 

17  mission  realizes  just  as  much  as  I  do  the  fact  that  we  must 

18  finish  the  task  that  we  have,  and  the  only  possible  way  we 

19  can  finish  it  is  by  doing  hard,  time-consuming  v7ork . 

20  What  we  have  done  in  the  past  few  days  has  been  exactly 

21  that  kind  of  v7ork ,  but  I  don't  know  how  we  can  get  the  kind 
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^  of   draft   that  we  want   to   submit   to   the   people   of   the 

2  State   of  Maryland   except    for   this  kind   of   consideration. 

3  I   don't    think    it    is    possible    for  us    to   complete   a   draft 

^  in   a    three-day  meeting    in  October.      I   think  we    simply  must 

5  have   a    longer   period   of   time.      I  V70uld    submit    to   you    the 

^  ideas    suggested   by  Governor  Lane   that  V7e  have   a  week-long 

^  meeting,    except   for   tv70   things:      Number  one,    I   think   that 

8  the   difficulty  of  getting  a   group   such   as    this  with   their 

^  many  varied    interests   on   this   relatively   short   notice   to 

^^  be   able   to   schedule   a   solid  week  would  be  enormous. 
^■*-  Secondly,    I  don't  know  how  you  all  are,   but    I 

^^  know  myself   that   I  have   a    feeling   that  our   performance 

^^  if   it  were   chartered   goes   dovm  with  each    lapsing  day,    and 

1^  I   think   three   days   of   this   kind   of   intensive  v7ork   is    about 

15  the  most   that  we   can   put   in   and  meaningfully   accomplish 

16  something.      I  would    therefore    suggest   that   we   have    tv;o 

17  meetings    in  October,    a    three-day  meeting  over    the  weekend 
IS  of  our  next   regular  meeting,    that   date   everybody   already 
19  has   on   the   calendar,  Monday,   October    17.      The    second    sug- 
2^  gestion    that  we  make    is    that  we  have   a    two-day   session   the 
^^  following  weekend.      I  have   been   surprised   that    the  votes 
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1 

on  weekend  meetings   heretofore   have    indicated   a   stong 

o 

preference  for  not  meeting  on  Saturday.   Nevertheless, 

^     I  submit  to  you  the  possibilities  of  meeting  on  the  14th, 

15th  and  16th  and  17th,  or  17th,  18th,  and  19th,  Friday 

^     through  Sunday,  Saturday  through  Monday,  or  Sunday  through 

Tuesday,  and  a  two-day  meeting  the  following  v^eek .   Maybe 

the  quickest  way  for  me  to  get  this  is  for  me  to  assume 

that  we  can,  and  will,  meet  for  three  days,  and  I  make 

that  assumption  the  first  vjeekend . 

Let  me  take  a  vote  on  I  assume  the  suggested 

days  to  be  desirable.   How  many  would  favor  Friday, 

Saturday  and  Sunday?   Hov7  many  favor  Saturday,  Sunday  and 

^     Monday?   Kov;  many  favor  Saturday,  Sunday,  Monday  and 

Tuesday?   Hov7  many  favor  Monday,  Tuesday  and  Wednesday? 

^^    I  did  not  vote  because  I  am  going  to  make  it  whichever 

^^    time  the  rest  of  you  V7ant,  so  that  vjould  indicate  there 

^^  are  14  if  I  add  mine  to  that  which  would  favor  the  first 

^®    proposal,  Friday,  Saturday  and  Sunday.   Is  it  impossible 

for  any  of  the  others  to  be  present  on  those  days,  the 
20 
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14th,  15th,  16th  and  17th?   I  would  suggest  that  we  make 
the  meeting  not  as  V7e  have  been  making  the  meetings  on 
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1 

Sunday  afternoon,    but  make   the  meeting  relatively  early    in 

2 

the  morning, still  giving  you   time   to   get  here   and   plan   to 

3 

adjourn  at    lunchtime   Sunday. 

4 

(Discussion  off   the   record.) 

5 

THE  CHAIRI-IAN;     We  v/ill  go   to    lunch   and   endeavor 

6 

if  possible   to  be  back   at   1:30. 

7 

(Whereupon   the  meeting  adjourned,    to  reconvene 

8 

at   1:30  of   the   same   day.) 
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1  THE  CHAIRMAN:   We  will  now  proceed  to  the  con- 

2  sideration  of  the  Fifth  Report  of  the  Committee  on  Politica:. 

3  Subdivisions.   This  is  a  report  entitled  Fifth  Report, 

4  dated  August  21,  1966,  Not  for  Publication.   I  might  say 

5  the  reason  it's  marked  not  for  publication  is  not  that  it 

6  was  meant  to  be  withheld,  but  before  the  newspapers  com- 

7  mented  on  it,  the  Commission  vjanted  to  review  it.  Mr.  Clagett? 

8  MR,  CLAGETT:  Mr.  Chairman,  I  propose  to  approach 

9  your  consideration  this  afternoon  on  the  basis  of  a  very, 

10  very  brief  introduction  and  then  the  clearing  of  certain 

11  matters  which  I  think  we  could  v;ell  get  behind  us  and  then 

12  go  directly  into  the  consideration  of  the  Fifth  Report  and 

13  follow  the  same  procedure  that  has  been  followed  by  the 

14  Committee  Chairmen  heretofore  of  reading  the  provisions  in 

15  their  entirety  and  then  going  back  for  discussion  and 

16  pointing  ovit  vjhere  I  think  there  is  matter  for  considera- 

17  tion  by  the  Commission. 

18  On  that  basis,  Mr.  Chairman,  I  would  start  at 

19  this  point.   The  first  meeting  of  this  Committee  V7as  back 

20  in  December  of  last  year  and  at  that  time  V7e  tried  to  re- 

21  view  the  tv;o  articles  which  V7ere  principally  assigned  to 
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1  us  for  consideration,  that  is  Article  XI  and  XI (a) through  (f)  , 

2  and  Article  XIII,  and  from  a  consideration  of  those  two 

3  articles  to  extract  the  basic  issues  and  try  to  define 

4:  those  basic  issues.   Then  we  found  that  there  V7ere  areas  of 

5  research  that  would  have  to  be  gone  into  and  we  tried  to 

6  define  those  areas  of  research  and  to  allocate  them  in  a 

7  manner  where  V7e  could  get  the  benefit  of  that  research,  in- 

8  sofar  as  our  decisions  v/ere  concerned. 

9  Nov7,  after  making  those  tv7o  more  or  less  deter- 

10  minations ,  V7e  started  in  with  our  discussions  and  I  V7ould 

11  say  that  we  progressed  extremely  well  for  a  period  of  time 

12  in  making  decisions  on  basic  issues  that  V7e  had  defined. 

13  Then  there  came  a  time  when  a  retraction  or  a  contraction 

14  period  set  in  and  I  v7on*t  say  that  it  was  a  V7asted  period 

15  of  time,  because  it  certainly  was  not.   It  was  a  period 

16  V7here  I  think  individual  members  were  able  to  redigest  and 

17  reconsider  and  very  vigorous  thinking  and  opinion  began  to 

18  finally  come  together  and  then  also  at  that  time  V7e  had  the 

19  benefit  of  the  appearance  before  the  Committee  of  many, 

20  many  persons  v7ho  v^ere  extremely  helpful  to  us. 

21  To  giveyou  some  idea  of  the  range  of  benefit,  \-je 
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1  had  persons  such  as  Jefferson  P.  Fordharn,  Dean  of  the 

2  University  of  Pennsylvania  Lav?  School,  Bennet  Grain,  Jr., 

3  County  Solicitor  for  Anne  Arundel  County  which  had  just 

4:  recently  adopted  a  new  charter,  and  many,  many  other  per- 

5  sons  v7hose  suggestions  and  participation  in  our  discussions 

6  were  extremely  helpful  and,  as  a  result  of  all  that  and  our 

7  individual  continuing  study,  we  then  came  out  of  that  period 

8  and  by  a  series  of  meetings,  Friday  afternoons  in  Annapolis, 

9  in  the  mornings  in  Baltimore  and  then  in  the  evening  or 

10  evenings  in  Baltimore  at  the  University  of  Maryland  Law 

11  School,  we  finally  were  able  to  come  up  with  the  approach 

12  V7hich  we  now  have  contained  in  the  Fifth  Report  or  tenta- 

13  tive  Fifth  Report. 

14  Now,  vjhen  V7e  say  tentative,  I  want  to  make  it 

15  clear,  or  we  call  it  actually  preliminary;   it  is  not  pre- 

16  liminary  or  tentative  in  thinking.   It  is  only  preliminary 
IV  or  tentative  insofar  as  final  choice  and  polish  of  language 

18  and  the  arrangement  of  some  of  the  provisions  and  the  in- 

19  elusion  of  any  suggestions  or  changes  that  come  about  as  a 

20  result  of  consideration  by  the  Commission,  but  I  do  want  it 

21  clearly  understood  that  by  reason  of  the  time  and  the  effort 
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2  which  I  have  outlined  to  you,  the  Committee  is  presenting 

2  this  report  as  a  whole  and  where  it  represents  compromise, 

2  it  means  that  the  Committee  is  in  back  of  that  compromise 

^  determined  upon  and  there  is  now  very  little  division  be- 

g  tween  individual  members,  insofar  as  this  presentation  is 

g  concerned. 

n  Now,  I  do  feel  that  it  would  be  helpful  to  clear 

Q  certain  matters  initially  and,  along  that  line,  I  direct 

g  your  attention  to  Article  XIII,  and  there,  Mr.  Chairman,  I 

j^Q  would  recommend,  and  when  I  say  I,  I  mean  the  Committee 

11  recoTPaiiends  that  we  eliminate  from  Article  XIII,  which  is 

12  titled  New  Counties.   You  v^ill  find  it  on  Page  88  in  your 
Tg  J^ed  book  of  the  Constitution.  We  eliminate  from  the  Con- 
1^  stitution  in  our  redraft  of  the  Constitution  the  provision 
Tc  that  counties  shall  contain  no  less  than  10,000  white  in- 
Tg  habitants  and  a  territorial  area  of  no  less  than  400  square 
lY  miles  and  the  boundaries  as  defined  of  VJicomico  County, 

I  don't  believe  there  is  any  controversy  on  that 
score,  and  I  might  pause  there  for  a  vote  on  that  point. 

THE  CHAIRl^LAN:   I'm  not  clear.   Are  you  suggesting 


21    that  Article  XIII,  as  it  appears  in  the  present  Constitution, 
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be  continued  with  the  changes  you  suggest? 

MR.  CLAGETT:   No,  sir,  I  am  not.   The  remainder 
of  Article  XIII,  and  the  principal  provisions  that  will  re- 
main after  we  delete  from  Article  XI  will  be  incorporated 
into  our  redx-aft,  and  Article  XIII  will  not  be  separated 
and  a  distinct  article.   It  will  be  a  part  of  the  new 
article  dealing  with  local  government. 

THE  CHAIR>LAN:   I  understand  that,  but  is  the 
purpose  of  your  motion  that  the  substance  of  the  present 
six  sections  of  Article  XIII  be  continued  in  the  new  Con- 
stitution, with  the  changes  which  you  have  indicated? 

MR.  CLAGETT:   More  accurately,  it  would  be  four 
sections  and  elimination  of  two  sections.   The  two  sections 
that  would  be  eliminated  would  be  any  reference  to  a  re- 
quirement of  10,000  white  inhabitants  and  400  square  miles 
and  boundaries  of  Wicomico  County.   That  v7ould  be  eliminatec 
entirely. 

THE  CHAIRMAN:   Which  are  the  tv;o  sections  you 
would  eliminate? 

MR.  CLAGETT:   V7ith  reference  to  Page  88,  the 
bottom  of  Section  1.  . 
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1  THE  CHAIPvMAN:   I  understand  that,  but  V7hich  are 

2  the  two  sections  which  you  would  eliminate  completely? 

3  MR.  CLAGETT:   And  then  Section  2  would  be 

4  eliminated  completely  and  Section  3,  as  appearing  on  Page 

5  89,  Section  5  and  Section  6. 

6  It  might  be  simpler  to  simply  recom.mend  that  we 

7  eliminate  the  V7hole  article,  except  as  incorporated  in  the 

8  redraft  of  it. 

9  THE  CHAIRl'lAN:   Well,  I  think  that  doesn't  requir 

10  a  motion,  because  none  of  the  Constitution  is  continued 

11  except  what  is  included  in  the  new  draft. 

12  '         MR.  CIAGETT:   Fine.   Then  I  will  withdraw  the 

13  suggestion  of  a  motion  and  treat  it  in  that  manner  and 

14  similarly  treat  Article  XI (b).  City  of  Baltimore  Land 

15  Development  and  Redevelopment,  and  Article  XI(c),  Off 

16  Street  Parking,  and  XI(d),  Port  Development. 

17  There  it  is  the  thought  of  the  Committee  that 

18  this  matter  would  be  more  properly  contained  in  the  Charter 

19  of  the  City  of  Baltimore  or  in  statutory  enactment  by  the 

20  General  Assembly.   The  remainder  of  Article  XI(a),  XI(e) 

21  and  XI(f),  will  be  incorporated  in  our  redraft,  as  suggesteld 
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1  in  the  Fifth  Report. 

2  Now,  I  would  like  -- 

3  THE  CHAIRMAN:   Just  a  second.   Judge  Adkins? 

4  JUDGE  ADKINS:   This  is  purely  a  technical 

5  question,  but  if  the  boundary  lines  of  Wicomico  County  are 

6  eliminated,  there  is  then,  as  I  understand  it,  no  statutory 

7  or  other  authority  for  the  creation  of  those  boundaries. 

8  Nov7,  I  don't  know  whether  this  creates  any  legal  problem 

9  or  not.   It  seems  to  me  it  might, 

10  MR.  BROOKS:   I  might  point  out  that  the  Con- 

11  stitution  adopted  in  1867  also  had  the  boundaries  of  another 

12  county  and  they  were  dropped  \^hen  this  1867  Constitution 

13  was  inaugurated.   I  gather  a  new  statute  in  lieu  of  that 

14  provision  V7as  implemented, 

15  JUDGE  ADKINS:   Then  it  would  be  anticipated? 
15              MR,  BROOKS:   I  would  think  it  would  be  anticipate 

17  in  this, 

18  MR,  CLAGETT:   Now,  one  other  introductory  remark, 

19  and  that  is  that  in  the  first  three  reports  and  the  con- 

20  tinuation  of  the  Third  Report,  you  will  find  reflected  the 

21  progress  that  I  mentioned  that  V7e  made  fairly  rapidly  in  the 
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1  early  part  of  our  deliberations  and  in  the  early  meetings, 

2  There  has  been  consideration  by  this  Commission  of  a  sub- 

3  stantial  portion  of  the  First  Report  and  certain  recom- 

4  mendations  were  acted  upon  by  the  Commission  at  that  time. 

5  However,  there  has  never  been  any  formal  con- 

6  sideration  of  the  content  of  the  Second  Report  which  dealt  - 

7  well,  the  First  Report,  by  V7ay  of  reminder,  dealt  with  V7hat 

8  political  subdivisions  v;ere  to  be  retained,  whether  home 

9  rule  should  be  mandatory  and  V7hether  the  Constitution 

10  should  specifically  provide  for  intergovernmental  relations. 

11  The  Second  Report  which  has  been  in  the  hands  of 

12  the  Commission  for  a  considerable  period  of  time,  but  which 

13  has  never  been  acted  upon  formally,  dealt  with  v/hat  home 

14  rule  powers  should  be  provided  to  the  subdivisions  and 

15  whether  a  self-enforcing  provision  should  be  contained  in 

16  the  Constitution. 

17  Now,  the  Third  Report  has  been  distributed  to  the 

18  Commission  and  in  that  V7e  dealt  with  such  questions  as  what 

19  should  be  the  role  of  referendum  in  local  government,  what 

20  should  be  the  financial  powers  of  the  subdivision,  and 

21  should  cities  and  counties  be  classified. 
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1  The  continuation  of  the  Third  Report  dealt  with 

2  should  a  referendum  be  provided  when  the  State  Legislature 

3  creates  nev;  units  of  government  or  changes  existing  govern- 
or ments.   And  then  the  Fourth  Report  is  the  one  where  you 

5  will  find  reflected  the  period  that  I  referred  to  of 

6  digestion  and  contraction,  and  there  V7e  finally  resolved 

7  the  situation  by  a  very  careful  placing  in  juxtaposition 

8  the  two  alternatives  that  are  set  forth  in  that  Fourth  Re- 

9  port. 

10  Very,  very  briefly,  the  first  of  the  two  alter- 

11  natives  set  forth  there  is  one  which  represents  and  can 

12  best  be  described  as  the  status  quo  or  existing  local  goverr 

13  mental  setup  provided  for  in  the  Constitution.   The  second 

14  alternative  as  there  listed  was  the  more  or  less  nevjer  and 

15  different  approach,  and  when  we  came  out  of  that  period  of 

16  contraction,  you  will  find  that  the  second  alternative  is 

17  the  one  that  moved  on  forward  by  decision  of  the  Committee 

18  and  the  members  of  the  Commxittee  and  is  now  contained  in 

19  the  Fifth  Report  which  is  before  you,  and  you  V7ill  find 

20  that  the  Fifth  Report  represents,  so  far  substantially  rep- 

21  resents  the  inclusion  of  the  content  of  the  second 
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1  alternative  as  set  forth  in  the  Fourth  Report  with  additions 

2  by  V7ay  of  the  continuing  decisions  on  basic  questions  made 

3  by  the  members  of  the  Commission. 

4  Now,  with  that,  I  v7ould  like  to  go  ahead  directly 

5  into  the  reading  and  review  of  the  contents  of  the  recom- 

6  mended  local  government  article  as  set  forth  on  Page  13  of 

7  the  Fifth  Report,  and  there  I  will  follow  the  procedure  of 

8  reading  the  entire  section  and  then  going  back  and  pointing 

9  up  the  matter  of  basic  issue  that  should  be  pointed  out  and 

10  considered  by  the  Commission, 

11  Now,  referring  to  Page  13  of  the  Fifth  Report, 

12  Section  11.01,  Organization  of  Local  Government.   (a)  For 

13  the  purposes  of  this  Article,  Baltimore  City  shall  be  con- 

14  sidered  a  county. 

15  Nov;,  I  would  suggest  there  to  change  the  word 

16  Article  to  Constitution  and  the  Section  would  read, For  the 

17  purposes  of  this  Constitution,  Baltimore  City  shall  be  con- 

18  sidered  a  county. 

19  (b)  The  General  Assembly  shall  provide  by  law 

20  for  the  government  of  counties,  cities  or  other  civil  divi- 

21  sions    -- 


I 
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1  THE  CHAim4AN:   Are  you  substituting  or  for  and? 

2  You  said  or  other  civil.   It's  written  as  and. 

3  MR.  CLAGETT:   I  mean  and,  and  so  there  is  no 

4  question  about  it,  I'll  reread  it.   I'll  get  the  practice 

5  of  reading  instead  of  --  The  General  Assembly  shall  provide 

6  by  lav7  for  the  government  of  counties,  cities  and  other 

7  civil  divisions,  and  for  methods  and  procedures  of  creating, 

8  incorporating,  merging,  consolidating,  changing,  and  dis- 

9  solving  civil  divisions  and  altering  their  boundaries.   No 

10  new  county  shall  be  created  without  the  consent  of  a 

11  majority  of  the  votes  cast  by  the  qualified  voters  residing 

12  within  the  area  of  the  proposed  county.   The  lines  of  no 

13  county  shall  be  changed  without  the  consent  of  a  majority 

14  of  the  votes  cast  by  the  qualified  voters  residing  V7ithin 

15  the  area  proposed  to  be  transferred  from  one  county  to 

15  another.   If  the  General  Assembly  V7ishes  to  change  the  lines 

17  of  more  than  three  existing  counties,  this  proposal  shall 

18  require  the  consent  of  a  majority  of  the  votes  cast  by  the 

19  qualified  voters  of  the  State  rather  than  of  the  voters 

20  residing  within  the  areas  proposed  to  be  transferred  from 

21  one  county  to  another. 
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1  Now,  I  might  follow  through  -- 

2  THE  CHAIRMAN:   Before  you  move  on,  would  you 

3  consent  to  change  the  first  four  or  five  v7ords  of  the  third 
^  sentence  to  read,  The  lines  of  a  county  shall  not  be,  in- 

5  stead  of,  The  lines  of  no  county  shall  be? 

6  MR.  CLAGETT:   Yes,  sir.   I  have  no  objection. 

7  However,  I  might  say  that  if  you  will  agree  upon  the  basic 

8  idea,  we  will  cont5.nue  v/ith  the  change  of  language.  We  We 

9  already  done  that,  but  I  don't  think  it's  material  to  this. 

10  So,  we  won't  have  to  really  concern  ourselves  with  language 

11  changes  because  we  can  simplify  and  polish  this  language 

12  and  come  up  with  a  much  mor6  digestible  product,  but  the 

13  ideas  are  all  going  to  be  the  same. 

14  THE  CHAIRI-IAN:   All  right. 

15  MR.  CLAGETT:   But  I  have  no  objection  to  that 

16  for  clarification. 

17  MR.  MARTINEAU:   Do  you  want  comments  as  you  go 

18  along  or  -- 

19  THE  CHAIRllAN:   He  wants  to  read  the  rest  of  this 

20  section  and  then  we'll  come  back  to  comments.   Go  ahead 

21  with  Paragraph  (c) . 


~  ~  THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable  BuilJing 

_   ,  .  «    »t       1       1  Lrtinilon  9-6760 

Court  Rtporlen  Balliniore  2.  Maryland 


172 


1  MR.  CLAGETT:   Subsection  (c) .   The  General 

2  Assembly  may  provide,  notwithstanding  any  other  provisions 

3  of  this  Article,  for  the  creation  of  intergovernmental 

or 

4  authorities,  on  its  ov7n  iniatiative/on  the  request  of  one 

5  or  more  political  subdivisions,  to  administer  single-  or 

6  multiple-purpose  functions  or  services  which  transcend  local 

7  boundaries  and  are  not  soluble  through  interlocal  coopera- 

8  tion.   The  General  Assembly  may  grant  these  authorities 

9  power  to  tax  and  collect  revenue. 

10  Subsection  (d) .   Any  county,  city  or  other  civil 

11  division  may  agree,  except  as  limited  by  general  lax^,  to 

12  cooperate  vjith  any  one  or  more  other  governments  or  civil 

13  divisions  in  the  administration  of  their  functions  and 

14  powers,  and  to  share  the  costs  and  responsibilities  of  these 

15  joint  functions  and  services. 

16  Now,  going  back  to  Page  13,  and  Section  11.01, 

17  Organization  of  Local  Government,  Subsection  (a).   For  the 

18  purposes  of  this  Constitution,  Baltimore  City  shall  be 

19  considered  a  county. 

20  THE  CHAIRMAN:   Any  questions?   Dr.  Bard? 

21  DR.  BARD:   I'd  like  to  ask  a  representative  from 
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1 

Baltimore  City  whether  this  statement  would  in  any  way  en- 

2 

danger  any  of  the  relationships  which  urban  communities 

3 

have  with  the  Federal  Government  in  terms  of  Federal  grants 

4 

that  are  sometimes  allocated  to  cities  as  such? 

5 

MRS.  KOSTRITSKY:   That's  entirely  satisfactory 

6 

to  us. 

n 

THE  CHAIRMAN:   Any  further  comment  with  referenc( 

1 

8 

to  Paragraph  (a)? 

9 

MR.  CLAGETT:   That  then  means  that  we  will  have 

10 

24  counties  in  the  State  after  this  Constitution  becomes 

11 

effective,  one  of  which  will  be  called  the  City  of 

12 

Baltimore. 

13 

MR.  DELLA:   Who  will  select  the  name  for  the 

14 

county  as  such? 

15 

THE  CHAIRMAN:   We  are  not  suggesting  a  change  in 

16 

the  name.   It's  simply  Baltimore  City,  but  it  has  the 

17 

status  of  a  county.   Is  that  correct,  Mr.  Clagett? 

■ 

18 

MR.  CLAGETT:   That's  correct.   Although,  I  might 

19 

say  we  debated  that  and  V7e  could  find  no  answer  to  that. 

20 

just  as  the  Judiciary  Department  v/as  unsuccessful  in 

21 

labelling  its  department  members. 
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1  THE  CHAIRMAN:   It  doesn't  change  its  status  as 

2  an  independent  city. 

3  MR.  CLAGETT:   No,  it  does  not.   Subsection  (b) . 

4  THE  CHAIRMAN:   Any  question  about  (b) .   Mr. 

5  Martineau? 

6  MR.  MARTINEAU:   I  believe  V7e've  gone  along  con- 

7  sis  tent ly  here  in  suggesting  that  whenever  you  are  giving 

8  the  General  Assembly  the  power,  you  always  say  they  may  do 

9  something  by  lav;,  subject  to  veto.   I  assume  that  the  last 

10  sentence  of  (b)  v;ould  be  in  effect,  The  General  Assembly  may 

11  by  law  change  the  lines,  but  that  law  would  be  subject  to 

12  referendum  is  really  what  you  are  driving  at,  isn't  it? 

13  MR.  CLAGETT:   Yes.   Actually,  you  will  see  at 

14  the  beginning  of  that  sentence  V7e  say  the  General  Assembly 

15  shall  provide  by  law  and  it  v7ould  continue  on  through  the 

16  remainder  of  the  section. 

17  Now,  I  want  to  point  out  here,  with  reference  to 

18  the  first  part  of  that  section,  that  back  in  the  First  Re- 

19  port  the  Committee  made  the  recommendation  that  the  basic 

20  political  subdivisions  to  be  retained  in  the  new  draft 

21  would  be  counties  and  cities  and  we  have  provided  for  the 
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1  elasticity  of  governmental  selection  or  determination  or 

2  choice  in  the  phrase,  Or  other  civil  divisions. 
5  Nov?,  other  civil  divisions  will  include  tov7ns 

4  and  villages  or  any  other  governmental  unit  that  the 

5  General  Assembly  determines  shall  be  necessary  by  reason 

6  of  metropolitan  growth  or  any  other  reason,  and  it  would 

7  include  whatever  definition   the  General  Assembly  would 

8  give  to  it,  such  as  regional  government  or  any  other  form 

9  of  government.   But  the  Committee  has  determined  that  for 

10  the  present,  at  least,  and  for  the  foreseeable  future,  the 

11  counties  and  cities  would  be  the  basic  political  sub- 

12  divisions,  rather  than  going  into  or  providing  in  the  Ccn- 

13  stitution  for  regional  governments  of  any  kind, 

14  We  felt  that  to  set  up  regional  governments  in 

15  the  Constitution  v;ould  be  setting  up  amorphous  units  that 

16  v7ould  be  depersonalizing  and  drawing  away  from  our  primary 

17  purpose,  as  we  conceived  it  to  be,  of  revitalizing  the 

18  counties.   Although  the  idea  of  regional  areas  was  care- 

19  fully  considered  at  that  time  and  then,  as  recommended  in 

20  the  First  Report,  rejected. 

21  THE  CHAIRMAN:   May  I  ask  a  question,  Mr.  Clagett" 
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I  understand  from  this  paragraph  that  any  change  in  the 
boundary  lines  of  a  county  as  a  county  would  be  subject  to 
the  referendum  you  specified.   I  take  it  that  there  is  no 
referendum  except  the  general  referendum  provision  with 
reference  to  the  creation  of  a  regional  political  subdivisio 
amalgamation  of  several  counties.   Am  I  correct  about  that? 

MR.  CLAGETT:   That  would  be  correct.   It  would, 
however,  not  be  subject  to  petition,  because  it  v7ould  be 
subject  to  referendum  as  required  here  in  the  Article.   In 
other  v7ords,  if  the  General  Assembly  wishes  to  change  the 
lines  of  more  than  three  counties,  this  proposal  -- 

THE  CHAIRMAN:   That's  if  you  change  it  as  a 
county,  I  take  it. 

MR.  CLAGETT:   Yes,  sir. 

THE  CHAIRMAN:   If  the  General  Assembly  desired 
to  create  the  Eastern  Shore  taxing  and  governmental  sub- 
division, it  could  do  so  without  a  referendum. 

MR.  CLAGETT:   It  could  do  so,  unless  petitioned 
to  referendum,  unless  it  actually  affected  the  existing 
county  lines.   If  it  was  superimposed  on  top  of  it,  it 
would  not  require  a  referendum. 
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THE  CHAIPvMAN:   In  other  v7ords ,  if  the  Legis- 
lature created  a  regional  governmental  agency  or  a  sub- 
division out  of  the  present  nine  Eastern  Shore  counties  or 
the  four  or  five  Southern  Maryland  counties,  this  could  be 
done  without  referendum,  except  the  general  referendum 
provisions  of  the  Constitution. 

MR.  CLAGETT:   That  is  correct,  beginning  V7ith 
the  addendum,  provided  it  did  not  affect  the  existing 
county  lines. 

THE  CHAIRMAN:.  If  the  Legislature  decided  to 
abolish  the  county  as  a  unit  of  government,  could  it  do 
so  under  this  Section,  or  is  it  intended  that  it  could  do 
so  under  this  Section  without  a  referendum? 

MR.  CLAGETT:   It  is  intended  that  it  could  do 
so,  but  it  would  have  to  do  so  by  referendum  where  it  af- 
fected more  than  three  counties,  and  if  it  affected  less 
than  three  counties,  it  v7ould  be  a  referendum,  but  a  ref- 
erendum of  the  affected  area  only,  the  first  one  being 
statewide  and  the  second  one  being  only  in  the  affected 


area. 


THE  CHAIRMAN:   I'm  not  sure  I  follow  that.   If 
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1  the  Legislature  decided  to  create  political  subdivisions 

2  of  the  Eastern  Shore,  Southern  Maryland,  Central  Maryland, 

3  Western  Maryland  and  Baltimore  City  and  provided  that  all 

4  governmental  pov7ers  of  counties  were  abolished  throughout 

5  the  State,  could  it  do  so  without  a  referendum,  except  the 

6  General  Referendum  Provision? 

7  MR.  CLAGETT:   Yes,  it  could. 

8  THE  CHAIRl'lAN:   All  right.   Mr.  Sayre? 

9  MR.  SAYRE:   I  question  v;hether  it  can,  because 

10  .  that  seems  to  be  contradictory  to  the  provision  in  (c) ,  and 

11  I'm  not  clear  where, The  General  Assembly  may  provide  for 

12  for  the  creation  of  intergovernmental  authorities  which  are 

13  not  soluble  through  interlocal  cooperation. 

14  Novj,  it  almost  requires  something  that  is  in- 

15  soluble  for  an  area  like  this,  for  such  an  authority. 

16  THE  CHAIRMAN:   I  didn't  think  so,  on  the  basis 

17  of  my  understanding  of  the  first  sentence  in  (b) .   That's 

18  why  I  asked.   In  other  words,  the  Legislature,  as  I  under- 

19  stand  the  purport  of  the  first  sentence  of  (b) ,  can 

20  abolish  counties  as  governmental  agencies. 

21  MR.  SAYRE:   Well,  I  V7ould  like  to  believe  that 
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is  so,  but  this  other  provision  here  doesn't  prevent  it 
from  being  so. 

MR.  CLAGETT:   That  is  so.   It  could  do  so.   The 
subsection  (c)  deals  V7ith  something  entirely  different. 

THE  CHAIRMAN:   All  right.   Any  other  questions? 
Mr.  Brooks? 

MR.  BROOKS:   Two  comments  on  Section  (b) .  First 

no 
the  third  sentence  is  the  one  beginning,  The  lines  of/county 

shall  be  changed,  and  so  forth,  deals  V7ith  who  shall  vote 
to  ratify  the  change  of  boundary  when  there  is  only  a 
change  in  less  than  three  counties. 

In  this  situation,  the  Committee  discussed  the 
varying  suggestions  made  of  first  having  only  those  in  the 
county,  or  rather,  in  the  neighborhood  being  shifted,  so 
to  speak,  from  one  county  to  another  vote  as  against, 
second,  having  the  persons  voting  in  the  county  receiving 
the  section  as  well  as  the  people  in  the  section  vote,  as 
against  the  third  alternative  of  having  persons  in  the 
county  from  which  an  area  is  being  taken  as  V7ell  as  the 
county  to  v^hich  it  is  being  moved  and  the  people  individu- 
ally each  voting  separately. 
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1  A  fourth  alternative  has  also  been  suggested, 

2  that  has  not  been  discussed,  of  considering  the  political 

3  feasibility  of  any  shifts  in  regard  to  the  votes  that  the 

4  provision  presented  here  in  the  third  sentence  is  perhaps 

5  the  only  one  that  is  politically  realistic,  if  there  is  to 

6  be  a  vote  of  the  people  involved  in  making  the  shifts. 

7  Another  consideration,  though,  and  the  other 

8  alternative  which  has  not  really  been  discussed  is  to  have 

9  a  commission  established  on  a  permanent  basis  to  consider 

10  all  recommended  boundary  changes  and  then  upon  its  recom- 

11  mendation  to  the  Legislature  to  approve  a  change,  after  a 

12  study  has  been  m.ade  in  each  individual  case,  have  the 

13  Legislature  enact  such  a  boundarychange  V7ithout  a  vote  of 
14:  any  of  the  people  involved. 

15  Now,  a  second  point  deals  with  the  fourth  pro- 

16  vision.   The  fourth  sentence,  dealing  v;ith  a  statewide 

17  referendum  if  the  boundary  of  more  than  three  counties  are 

18  changed  was  an  effort  to  pave  the  v.'ay  for  the  creation  of 

19  the  regional  governments,  if  and  when  such  become  desirable. 

20  On  the  other  hand,  there  seem  to  be  real  problems  vjith  this 

21  provision  in  that  should  more  than  three  counties  be  changec 
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^  simultaneously,  the  lines  thereof,  this  doesn't  necessarily 

2  entail  all  of  these  being  contiguous  counties  and  involved 

g  in  the  same  line  change.   So  that  upon  changing  the  county 

^  lines  betv7een  tv7o  sets  of  counties  in  opposite  ends  of  the 

g  State,  you  would  have  a  statewide  referendum. 
Q  Another  suggestion  that  has  been  made,  and  some 

Y  of  you  noted  the  Mayor's  suggestion  in  the  newspaper  to  Mr. 

Q  Clagett's  Committee,  is  that  dormant  regional  governments 

g  be  set  up  in  the  Constitution,  to  be  activated  upon  the 

1Q  initiative  of  either  the  Legislature  or  the  county  govern- 

11  ments  encompassed  by  any  single  region  whenever  either 

12  sees  a  desire  for  the  creation  of  regional  authorities. 

23  Whereupon,  all  powers  thought  necessary  or  desirable  to  be 

24  granted  to  such  an  authority  would  be  granted  to  that  dor- 

25  mant  regional  government  and,  rather  than  the  creation  of 
25  or  proliferation  of  many  authorities,  all  of  vjhich  would  be 
27     appointed,  there  would  be  the  activation  of  a  government 
23  whose  representatives  would  be  elected  and  all  of  the 

29  various  authority  type  powers  thought  desirable  to  be  exer- 

20  cised  on  a  broader  base  than  a  single  county  basis  would 

21  be  delegated  to  a  regional  government  and  a  single  governmcn 
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1  So  that  all  such  powers  would  end  up  as  the  responsibility 

2  of  a  single  constituted  regional  government. 

3  If  such  V7ere  presented  in  the  Constitution,  it 

4  would  not  necessarily  require  the  activation  of  any  of 

5  these  regional  governments  until  the  persons  involved 

6  thought  it  required.   This  could  be  done  and  it  could  be 

7  suggested  that  certain  boundaries  be  studied  and  be  pre- 

8  sented  to  a  convention  for  consideration  or  inclusion 

9  either  in  the  Constitution  or  in  the  Supplement  to  the 

10  Constitution. 

11  This  was  one  of  the  alternatives,  I  think,  that 

12  ought  to  be  called  to  the  Commission's  attention,  in  that 

13  it  gets  around  the  problem  presented  in  the  fourth  sentence 

14  of  having  a  statewide  referendum  in  situations  that  are 

15  really  not  thought  to  be  encompassed  by  the  provision  as 

16  drafted. 

17  THE  CHAIRMAN:   Any  comment,  Mr.  Clagctt? 

18  MR.  CLAGETT:   In  order  for  us  to  now  go  into  the 

19  provision  for  regional  government,  dormant  or  active,  in 

20  the  Constitution,  it  vjould  require  a  reconsideration  of 

21  action  already  taken  by  this  Commission  on  the  basis  of  a 
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recommendation  made  in  the  First  Report.   The  Chairman, 
after  conferring  with  the  Committee,  does  not  wish  to  have 
a  reconsideration  of  that  point.  We  are  satisfied  that 
the  provision  for  regional  government  in  the  Constitution 
at  this  time  would  not  be  desirable. 

We  feel  that,  number  one,  the  provision  for  a 
regional  form  of  government  which  is  dormant,  by  the  time 
it  became  active,  might  not  be  the  best  solution  for  the 
then  existing  problems,  and  V7e  feel,  secondly,  that  we  have 
got  adequate  provision  in  the  present  draft,  in  other  sec- 
tions of  it,  for  a  normal  and  logical  growth  or  development 
which  might  justify  the  creation  of  regional  governments, 
but  could  well  justify  the  creation  of  some  other  form  of 
government  by  that  time,  and  v;e  would  not  vjant  to  be  so 
defined  or  limited,  nor  to  have  the  Constitution  draft 
defined  and  be  limited  and  require  amendment  in  order  to 
change,  when  and  if  the  necessity  for  activation  of  the 
dormant  provisions  would  be  warranted. 

THE  CliAIRMAN:   Dr.  Bard? 

DR.  BARD:   I  believe  that  the  Committee  has  made 
a  decision  v7ithout  its  recognizing  that  it  has.   It  seems 


Court  At-porfers 


THE  JACK  SALOMON  REPORTING  SERVICE 
100  F.quitihlr   Building 
Baltimore  2,   Maryland 


Lrtinglon  9-6760 


1  I 


184 


1  to  me  that  by  setting  forth  the  so-called  cooperative 

2  possibilities  in  intergovernmental  authorities,  you  have 

3  moved  in  the  direction  of  pressing  on  that  front  rather 
4,  than  to  give  full  possibility  to  the  dormant  regional 

5  government. 

6  Now,  many  of  us  believe  that  we  have  reached 

7  the  time  that  these  intergovernmental  authorities  are 

8  getting  to  be  so  complex,  one  right  after  another,  that 

9  the  far  better  thing  to  do,  instead  of  doing  it  piecemeal 

10  through  one  intergovernmental  authority  dealing  with,  let 

11  us  say  water,  and  another  governmental  authority  dealing 

12  with  sewage,  that  it  would  be  better  to  approach  this  sub- 

13  ject  broadly  through  a  dormant  regional  government,  and  I 

14  think  that  the  Constitution  ought  to  at  least  give  this  a 

15  possibility  instead  of  to  freeze  the  answer  at  this  early 

16  stage. 

17  Would  it  be  possible  to  include  in  (b)  a  state- 

18  ment  such  as  --  after  your  first  sentence  V7hich  deals  with 

19  the  General  Assembly  shall  provide  for  law  for  counties, 

20  cities  and  other  civil  divisions,  following  that,  say.  The 

21  General  Assembly  may  provide  by  law  for  the  creation  of 
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■*•  metropolitan  governmental  authorities? 

2  MR.  CLAGETT:   I  believe  that  would  be  unneces- 

3  sary,  Dr.  Bard,  by  reason  of  the  fact  that  if  you  read  the 
^  sentence  just  above,  The  General  Assembly  shall  provide 

5  by  law  for  the  government  of  other  civil  divisions,  and  as 

6  we  have  defined  other  civil  divisions,  that  vjould  include 
^  regional  governments.  So,  we  v7ould  only  be  unnecessarily 
9  repeating  ourselves.   We've  already  done  that. 

9  THE  CHAIRMAN:   As  I  understand  it,  in  response 

to  my  earlier  question,  it's  the  purpose  of  your  Committee 

^^  in  this  draft  to  confer  upon  the  Legislature  practically 

^^  unlimited  power  to  create  regional  governments,  and  the 

13  only  thing  that  you  have  said  you  do  not  V7ant  to  do  is  to 

^^  provide  in  the  Constitution  a  form  of  regional  government 

15  that  could  lie  dormant  for  a  time. 

16  MR.  CLAGETT:   Exactly. 

17  THE  CHAIRJ'IAN:   Does  that  answer  your  question,- 

18  Dr.  Bard? 

19  DR.  BARD:   I  think  it  does,  yet  I  do  not  see 
noted  here  specifically  the  phrase  regional  governments, 
and  if  it  doesn't  matter  one  V7ay  or  another,  Mr.  Clagett, 
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1  why  not  indicate  regional  governments  in  this  whole  enumera- 

2  tion? 

3  THE  CHAIRMAN:   I  take  it  that  Mr.  Clagett  means 

4  that  civil  divisions  would  be  broad  enough  to  include 

5  regional  governments.   Would  there  be  any  objection  to 

6  including  the  phrase^specifically ^in  the  first  sentence? 

7  MR.  CLAGETT:   There  would  be  no  objection,  ex- 

8  cept  that  by  including  it  you  tend  to  restrict  the  meaning 

9  of  civil  divisions  as  we  intended  to  convey  the  meaning  to 

10  provide  for  any  form  of  government  including  regional 

11  governments  or  v^hatever  form  of  government  otherwise  may 

12  be  defined  by  future  developments. 

13  THE  CHAIRMAN:   I  don't  follow  you.   Why  would 

14  it  restrict  the  meaning  of  civil  division? 

15  MR.  CLAGETT:   Well,  it  tends  to  give  civil 

16  divisions  a  different  meaning  than  inclusive  of  regional 

17  governments,  V7hen  you  put  regional  governments  in  there. 

18  THE  CHAIRMAN:   Let  me  rephrase  it,  since  you  are 

19  not  concerned  with  the  language  as  such  at  the  moment. 

20  Is  there  any  objection  in  principle  to  including  the  pro- 

21  visions  specifically  authorizing  the  General  Assembly 
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1  to  provide  for  the  creation,  incorporation,  merging,  con- 

2  sclidating,  changing,  dissolving  counties,  cities,  regional 

3  governments  and  any  other  kind  of  political  subdivisions, 

4  not  thinking  in  terms  of  precise  language? 

5  MR.  CLAGETT:   I  don't  think  there  would  be  any 

6  objection  to  that.   I  would  put  it  up  above,  Mr.  Chairman, 

7  and  say,  other  civil  division,  just  before  the  coma,  in- 

8  eluding  regional  governments. 

9  THE  CHAIRMAN:  VJould  that  include  your  point? 

10  DR.  BARD:   Yes,  sir. 

11  DR.  MICHENER:   It  would  not  be  counties  and 

12  cities? 

13  MR.  CLAGETT:   I  would,  answer  that,  because  V7e 

14  do  intend  to  amend  counties  and  cities  at  this  time,  inso- 

15  far  as  basic  political  subdivisions. 

16  THE  CHAIIMAN:   Any  other  question  concerning 

17  Paragraph  (b)?   Dr.  Michener? 

18  DR.  MICHENER:  ■  Just  to  point  out  an  ambiguity, 

19  in  the  last  sentence.  If  the  General  Assembly  wishes  to 

20  change  the  lines  of  more  than  three  existing  counties;  we 

21  can't  talk  about  anything  but  existing.   So,  if  it  has  a 
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meaning,  it  might  mean  counties  existing  at  the  tim.e  of  the 
Constitution  being  adopted. 

THE  CHAIRKAN:   Can  the  word  existing  be  deleted? 

MR.  CLAGETT:   Yes.   It  makes  no  difference. 

THE  CHAIRMAN:   Any  other  question  on  Paragraph 
(b)?  Mr.  Gentry? 

MR.  GENTRY:  Very  minor.  Why  do  we  need  the 
last  t^-7o  lines  after  the  word,  State?  You  have  already 
stated  the  voters  of  the  State  -- 

THE  CHAIRMAN:   Let  me  suggest,  since  Mr. 
Clagett  said  he's  not  concerned  V7ith  language  and  V7e're 
pressed  for  time,  V7e  not  consider  it.   I  would  like  to  ask 
a  question  for  clarification,  follov7ing  Mr.  Brooks'  comment, 

Do  you  intend  by  the  last  sentence  to  require  a 
statewide  referendum  in  the  situation  that  he  put  to  you, 
namely  more  than  three  counties,  but  in  completely  diverse 
sections  of  the  State?   Suppose  you  V7ere  changing  the 
boundaries  of  two  counties  on  the  Eastern  Shore  and  two 
counties  in  VJestem  Maryland.   Is  it  intended  that  this 
require  a  statev7ide  referendum? 

MR.  CLAGETT:   By  a  reading  of  the  specific 
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-^  language,  the  ansv7er  would  be  yes. 

2  THE  CHAIRMAN:   I'm  not  asking  about  language. 

2  What  is  the  intent? 

4  MR.  CLAGETT:   The  intent  V7as  --  the  intent  V7as 

c  still  yes.  When  the  General  Assembly  began  dealing  V7ith 

g  more  than  three  counties,  we  then  felt  it  became  a  matter 

y  of  statewide  concern  and  therefore  should  involve  a  state- 

Q  wide  referendum.   Three  or  less  -- 

9  THE  CHAIRMAN:   Then  I  have  to  ask  you  another 

jQ  question.   Dealing  with  more  than  three  counties  in  one 

11  bill  or  in  one  section  or  in  one  term  of  the  Legislature? 

12  Which  would  you  mean? 

2^2  MR.  CLAGETT:   We  would  m.ean  in  one  bill  in  one 

]^4  term  or  one  session  of  the  Legislature. 

^5  THE  CHAIRI--1AN:   Then,  if  that  were  so,  wouldn't 

ng  you  be  providing  and  easing  the  mechanics  and  avoiding  the 

Q^Y  problem  by  simply  putting  it  in  two  bills? 

^Q  MR.  CLAGETT:   You  still  have  the  protection  by 

29  referendum  of  the  area  affected. 

2Q  THE  CHAIR!>IAN:   Yes,  but  I'm  thinking  of  the 


21    last  sentence. 
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1  MR.  CLAGETT:   If  you  adopted  that  method,  I 

2  would  say  that  you  could  avoid  it. 

3  THE  CHAIEMAN:   Is  there  any  rationale  to  re- 

4  quiring  a  referendum,  if  you  are  dealing  with  tv7o  distinct 

5  problems?  Statewide  referendum,  I  should  have  said. 

6  MR,  CLAGETT:   No,  I  don't  believe  there  is,  be- 

a 

7  cause  I  think  that  goes  back  to  even/more  basic  approach. 

8  Many  members,  or  at  one  point  the  Committee  did  not  V7ant 

9  to  have  any  referendum  restriction  at  all,  because  where 

10  you  include  referendum,  to  some  extent  you  are  restricting 

11  and  therefore  denying  the   flexibility  of  action  on  the 

12  part  of  the  General  Assembly  to  change  boundaries  and 

13  create  new  forms  of  civil  divisions,  but  when  v7g  came  be- 

14  fore  the  Commission  at  the  time  of  the  First  Report  V7e  got 

15  the  distinct  impression  that  referendum  protection,  namely, 

16  some  restriction  upon  action  by  the  General  Assembly,  V7as 

17  desirable  and  V7hat  we  have  now  contained  here,  as  John 

18  Brooks  pointed  out,  was  a  compromise  of  thinking,  a  com- 

19  promise  along  the  line  of  still  giving  to  the  General 

20  Assembly  flexibility  to  change,  but  nevertheless  putting 

21  some  restrictions  upon  it. 
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1  THE  CHAIRMAN:   I  would  like  to  suggest,  and  I 

2  vjill  not  press  the  point  if  no  one  wants  to  so  move,  that 

3  the  last  sentence  really  doesn't  add  anything  to  the  prin- 

4  ciple  that  you  are  seeking  to  establish,  that  if  the  acts 

5  of  the  Legislature  are  subject  to  the  general  referendum 

6  provision,  that  is,  statewide  referendum,  I  don't  see  the 

7  necessity  of  hampering  the  Legislature  with  a  provision  of 

8  this  sort  and  having  the  compulsory  referendum  merely  be- 

9  cause  it  is  dealing  simultaneously  with  more  than  three 

10  counties. 

11  I  am  suggesting  to  you  that  you  might  be 

12  hampering  very  much  the  broad  latitude  you  v;ant  to  give  to 

13  the  Legislature  in  the  first  sentence, 

14  MR.  CLAGETT:   I  don't  think  there  is  any  question 

15  about  it,  I  quite  agree,  and  the  Committee  is  v;ell  av7are  of 
15  that,  but  nevertheless  the  Committee  recommends,  and  again 

17  we  are  united  in  our  recommendation  here  by  reason  of  the 

18  fact,  as  I  stated  before,  we  had  arrived  at  it  by  a  process 

19  of  compromise,  and  I  do  not  feel  free  to  give  any  yield 

20  on   the  point. 

21  THE   CH/MRl'lAN:      Mr.   Miller? 
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MR.  MILLER:   I  merely  would  like  to  suggest 
that  one  of  the  points  the  Chairman  mentioned  might  be 
solved  if  the  v7ord  existing  were  stricken  and  contiguous 
V7ere  put  in.   That  would  at  least  insure  there  wouldn't  be 
a  referendum  unless  there  were  three  counties  in  one 
package . 

THE  CKAIRiMAN:   The  word  existing  has  been 
stricken.   Do  you  V7ant  to  add  the  word  contiguous,  Mr. 
Clagett? 

MR.  CLAGETT:   I  would  have  no  ojbection  to  that 
being  added  and  I  don't  believe  the  members  of  the  Committee^ 
v7ould  have  any  objection  to  that  word,  although  it  is 
slightly  different  from  what  we  had  considered. 

THE  CHAIRMAInI:   Mr.  Say  re? 

MR.  SAYRE:   In  order  to  solve  the  problem,  I 
move  that  that  last  sentence  be  stricken. 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  MARTINEAU:   Seconded. 

THE  CHAIRMAN:   Any  discussion?  Mr.  Brooks? 

MR.  BROOKS:   I'll  point  out  one  thing,  that  the 
fourth  sentence  does  have  a  ver>'  significant  limitation 
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1  upon  the  third  sentence,  in  that  under  the  third  sentence 

2  there  has  to  be  a  vote  of  the  people  who  would  be  moved, 

3  Under  the  fourth  sentence,  these  people  would  not  have  a 

4  vote  independently  of  the  statewide  referendum. 

5  THE  CHAIRMAN:   Any  further  comment?  Anything 

6  further,  Mr.  Clagett? 

7  MR.  CLAGETT:   No,  Mr.  Chairman,  except  to  repeat 

8  that  by  the  reason  just  having  been  pointed  out,  there  is 

9  a  difference  between  the  referendum  provided  for  in  the 

10  two  sections,  that  we  would  prefer  to  hold  on  to  the  present: 

11  section  being  voted  upon  rather  than  to  eliminate  it. 

12  THE  CHAIRMAN:   Mr,  Miller? 

13  MR.  MILLER:   Has  the  motion  been  seconded? 

14  THE  CHAIRMAN:   Yes,  it  has  been.   Is  there  any 

15  further  discussion?  The  question  arises  on  the  motion  to 

16  delete  completely  the  last  sentence  of  Paragraph  (b) , 

17  V7hich  sentence  has  now  been  amended  to  read.  If  the  General 

18  Assembly  vjishes  to  change  the  lines  of  more  than  three 

19  contiguous  counties,  and  so  forth.   Are  you  ready  for  the 

20  question?  All  those  in  favor  signify  by  saying  aye.  Con- 

21  trary,  no.   The  no's  seem  to  have  it.   The  no's  have  it. 
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1  MR.  CLAGGET:   This  moves  us  on  then  into  Sub- 

2  section  (c)  ,  and  there  I  V7ould  like  to  pick  up  where  Dr. 

3  Bard  left  off,  when  he  was  referring  to  the  creation  of 

4  governmental  authorities. 

5  At  the  present  time  in  the  State,  according  to 

6  the  last  count,  there  is  a  total  of  351  local  governments. 

7  That  breaks  down  into  24  counties,  including  Baltimore  City 

8  as  a  county,  and  152  municipal  corporations  and  123  drainage 

9  areas,  23,  I  think,  soil  conservation  areas  and  one  water 

10  shed  area  and  28  being  the  remainder  to  include  the  other 

11  more  important  governmental  authorities  or  local  forms  of 

12  government  which  directly  relate  and  tie  into  the  counties 

13  and  political  subdivisions,  other  political  subdivisions. 

14  Nov7,  in  that  28  will  be  such  as  the  V/ashington 

15  Suburban  Sanitary  Commission,  the  Hawkins  Planning  Commissicfn, 

16  Mass  Transit,  Baltimore  Port  Authority  and  so  forth.  Nov7, 

17  digesting  that,  it  means  that  insofar  as  Maryland  govern- 

18  ment  is  concerned,  that  is,  local  government  is  concerned, 

19  V7e  have  not  been  plagued  with  the  proliferation  of  govern- 

20  mental  units  that  other  states  have  had  to  deal  V7ith  and 

21  it  is  with  an  awareness  of  that,  that,  in  part,  we  have 


Court  Reporteri 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Kquitahle   Building 
Baltimore  2,  Maryland 


Lexington   9-6760 


19 


1  taken  the  position  to  adhere  to  not  providing  for  regional 

2  governments  and  regional  governments  in  lieu  of  govem- 

3  mental  authorities,  and  feeling  that  \-?e   are  not  dealing 

4  with  the  same  question  that  raises  the  objections  to 

5  governmental  authorities  as  a  means  of  taking  care  of 

6  problems  vjhich  transcend  local  boundaries,  whether  the 

7  boundary  be  of  counties  or  of  county  and  municipality,  or 

8  V7hatever  they  may  be. 

9  Now,  this  clause  I  think  warrants  a  fairly 

10  careful  analysis,  in  that  you  note  that  the  General  Assembl> 

11  may  provide  --  now,  the  v7ord  may  is  used  instead  of  shall 

12  and  then  following  is  this  phrase,  notwithstanding  any 

13  other  provisions  of  this  Article. 

14  Now,  later  you  v?ill  find  that  the  General 

15  Assembly  is  restricted  from  acting  in  relation  to  the 

16  counties  and  local  governments,  except  by  general  act  and 

17  general  act  is  defined  as  being  one  in  term.s  and  effect  or 

18  V7herc  it  may  fall  vjithin  the  classifications  provisions 

19  later  to  be  considered. 

20  Here,  however,  the  General  Assembly  may  provide 

21  v7ithout  necessarily  it  being  a  general  law,  as  defined,  for 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable   Building 

Ceurt  Reporlen  Baltimore  2,  Ma^Und  Lrxintton  9-6760 


19^ 


1  the  creation  of  intergovernmental  authorities.   Now,  it 

2  may  do  so  on  its  own  initiative  or  on  the  request  of  one  or 

3  more  political  subdivisions. 

4  Those  governmental  authorities  can  be  utilized 

5  to  take  care  of  either  single-  or  m-ultiple-purpose  function 

6  Of  the  176  special  purpose  governments  now 

7  existing  or  authorities  nov7  existing  in  the  State,  174  are 

8  special  purpose  and  only  two  are  multiple-purpose.   There 

9  are  not  very  many. 

10  Now,  then  comes  a  very  important  factor  v^hich 

11  transcends  local  boundaries.   Nov?,  I  point  out  to  you  there 

12  that  that  could  be  the  boundaries  of  a  municipality  and 

13  county  or  it  could  be  the  boundaries  of  the  counties  and 

14  municipalities.   There  is  a  degree  of  flexibility  here  for 

15  the  General  Assembly  to  step  in  and  solve  the  problems 

16  where  the  local  units  have  not  been  able  to  do  so  themselves 

17  There  is  likewise  a  restriction  and  a  brake  upon 

18  the  General  Assembly  from  creating  an  abundance  or  prolifers 

19  tion  of  such  authorities  because  they  cannot  do  so  or,  at 

20  least,  they  can  be  restrained  from  doing  so,  if  necessary, 

21  by  action  in  the  Courts  V7here  that  problem  is  susceptible 
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1  to  local  solution  and  it  is  felt  by  the  Committee  that  here 

2  we  have  provided  a  means  of  action  by  the  General  Assembly, 

3  but  only  after  there  has  been  a  reasonable  time  V7ithin 

4  which  the  local  units  could  solve  the  problems  for  them- 

5  selves,  and  here  v.-'e  see  a  provision  vjhere,  as  the  problems 

6  become  great  enough  to  require  the  attention  and  action  of 

7  reactivated  local  subdivisions,  provision  is  here  for  them 

8  .  to,  as  contained  and  provided  specifically  in  the  next 

9  subsection,  to  agree  and  solve  those  problems. 

10  Now,  that  could  mean  the  agreement  to  create  a 

11  regional  form  of  government.   It  also  is  one  V7here  the 

12  General  Assembly  could  move  in  and  use  this  provision  to 

13  take  care  of  v^hat  would  otherwise  be  the  problems  and  the 

14  ever  increasing  problems  of  metropolitan  grov;th  and 

15  development. 

16  THE  CilAIRMAN:   Mr.  Sykes? 

17  MR.  SYKES:   Does  this  Section  contemplate  that 

18  there  v7ould  be  a  trial  that  would  last  three  or  four  or 

19  five  V7eeks,  with  a  battle  of  experts  and  give  employment 

20  to  all  the  experts  and  professors  here  to  determine  whether 

21  in  fact  some  kind  of  problem  that  is  dealt  with  by  the 
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1  Legislature  under  this  Section  is  soluble  through  inter- 

2  local  cooperation,  or  do  you  mean  to  make  the  Legislature 

3  the  judge  of  v/hether  or  not  a  situation  exists  when  it's 

4  proper  to  act  under  this  Section? 

5  MR.  CLAGETT:   In  the  last  analysis,  Court  ac- 

6  tion  could  be  employed  to  protect  the  local  areas  from  undue 

7  interference  by  the  General  Assembly. 

8  THE  CHAIPvl>lAN:   Mr.  Gentry? 

9  MR.  GENTRY:   I  just  wanted  to  ask  if  the  words 

10  power  to  tax  are  broad  enough  to  include  the  Port  Authority 

11  rents  and  transit  fares  and  bridge  tolls  and  water  and 

12  sewer  charges? 

13  MR.  CLAGETT:   Yes. 

14  MR.  BOND:   How  about  the  power  to  borrovj? 

15  MR.  CLAGETT:   That  would  actually  come  within  a 

16  later  section  of  this  same  Article,  and  I  would  like  to 

17  hold  that  question  until  we  get  to  that  point. 

18  THE  CHAIPuMAN:   Judge  Adkins? 

19  JUDGE  ADKINS:   I'd  like  to  ask,  if  I  understand 

20  this  Section  correctly,  do  I  understand  that  the  General 

21  Assembly  could  create  an  appointive  authority  and  grant  to 
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that  appointive  authority  the  power  to  levy  and  collect 
taxes? 

MR.  CLAGETT:   Yes. 

THE  CHAIRMAN:   Dr.  Michener? 

JUDGE  ADKINS:   May  I  pursue  that  a  moment?  May 
I  ask  is  there  any  similar  authority  in  the  State  of 
Maryland  which  currently  has  that  pov7er,  V7hich  is  an  ■ 
appointive  authority? 

MR.  CLAGETT:   Dr.  Loevy,  would  you  answer  that? 
I  knov7  of  none. 

DR.  LOEVY:   No. 

JUDGE  ADKINS:   I  vjould  like  to  propose  an  amend- 
ment at  the  appropriate  time  to  this  Section,  Mr.  Chairman. 

THE  CHAIPvMAN:   Dr.  Michener? 

DR.  MICHENER:   I  would  like  to  get  back  to  the 
description.   This  means  if  an  intergovernmental  district 
could  solve  the  problem  more  efficiently,  more  economically 
and  more  expeditiously,  in  a  manner  responsive  to  the 
people,  it  still  v7ould  be  precluded  from  doing  so,  if  it 
could  be  done  in  a  good  and  soluble  manner  through  coopera- 
tion? 
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MR.  CLAGETT:   I  don't  believe  I  caught  your 
entire  question. 

DR.  MICHENER:   The  district  might  acquire  a  very 
expeditious  manner  in  solving  the  matter,  but  if  they  could 
do  it  through  some  archaic  method,  they  would  have  to  use 
this  method  and  not  a  simple  one?   If  it's  soluble  through 
local  cooperation? 

MR.  CLAGETT:   Yes. 

DR.  MICHENER:   That  m.ay  be  a  very  important  -- 

MR.  CLAGETT:   Taking  into  consideration  the  very 
broad  power  that  is  later  provided  for,  I  would  say  they 
V7ould  be  completely  free  to  abandon  the  archaic  and  adopt 
the  more  V7orkable. 

DR.  MICHENER:   That's  what  it  says,  soluble,  and 
if  it's  not  soluble,  you  do  it  in  a  very  broad  and  expensive^ 
way . 

THE  CHAIPa^lAN:   I  think,  Mr.  Clagett,  Dr. 
Michener's  point  is  thcit  if  the  local  governments  can  solve 
the  problem,  but  only  in  a  cumbersome,  expensive  way,  it ■ 
is  nevertheless  soluble  and  the  Legislature  cannot  act. 
This  does  not  prevent  the  local  governments  from  acting. 
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1  but  the  Legislature  can't. 

2  MR.CLAGGET:   Yes,  and  I  don't  see  where  the 

3  local  governments,  when  they  agree  to  solve  the  problems, 

4  couldn't  adopt  the  best  means  of  solving  it  rather  than  the 

5  v7orst  means,  if  I  understand  the  question  correctly.   It 

6  would  seem  to  me  they  would  adopt  the  best  means  of  doing 

7  so. 

8  THE  CMIRIIAN:  Any  fruther  questions?  Mr.  Sayre? 

9  MR.  SAYRE:   Elsewhere  in  this  Article,  it  allows 

10  the  counties,  if  I'm  not  mistaken,  to  make  any  arrangements 

11  that  they  wish  and  this  particular  paragraph  has  given  me 

12  more  trouble  than  any  other  in  the  whole  Article  and  again 

13  to  pose  the  problem,  I  would  like  to  move,  notwithstanding 

14  any  other  provision  of  this  Article  -- 

15  THE  CHAIRMAN:   Before  you  make  a  motion,  let's 

16  get  the  question,  so  we  have  the  meaning  of  the  paragraph 

17  and  I'll  come  back  to  you.   Any  further  questions  as  to 

18  Paragraph  (c)?  All  right,  then,  I  vjould  recognize  first 

19  Judge  Adkins,  who  V7anted  to  make  a  motion  v;ith  reference  to 

20  this  paragraph. 

21  JUDGE  ADKINS:   I  want  to  make  a  motion,  and  I'm 
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not  sure  what  I  want  to  move.   The  thing  that  worries  me 
about  it  is  the  fact  that  I  think  it  is  an  exceedingly 
dangerous  precept  to  permit  the  General  Assembly  to  grant 
its  taxing  povzer  to  any  group  of  non-elected  public  offi- 
cials. 

Now,  I  have  no  objection  to  the  power  of  the 
General  Assembly  itself  to  levy  and  collect  taxes  to  the 
benefit  of  this  subdivision  and  I  would  have  no  objection 
to  the  local  government  to  levy  and  collect  taxes  for  the 
intergovernmental  unit,  providing  the  people  are  responsibl(|, 
but  I  do  not  believe  in  this,  which  is  a  completely  novel 
concept,  giving  the  power  to  levy  and  collect  taxes  to 
people  who  are  not  elected  officials,  and  I  would  supple- 
ment that  in  some  manner. 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  SYKES:   Seconded. 

MR.  MARTINEAU:   If  I'm  not  mistaken,  I  was  sur- 
prised V7hen  the  ansv^er  to  your  question  before,  Judge,  V7as 
no,  concerning  any  present  authorities  which  have  the 
power  to  tax.   Certain  sanitary  districts,  which  are  ap- 
pointed officials,  have  the  power  to  levy  taxes  and  I  think 
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1  the  Washington  Suburban  Sanitary  Commission  has  the  power 

2  to  lev>^  taxes.   I  may  be  v7rong,  but  I  think  this  is  true. 

3  JUDGE  ADKINS:   Is  the  personnel  appointed  or 
^  elected? 

5  MR.  MARTINEAU:   Appointed,  and  any  sanitary  dis- 

6  trict  appointed  in  any  county,  they  are  appointed  officials 

7  and  they  have  the  power  to  levy  taxes  to  provide  for  the 

8  services. 

9  JUDGE  ADKINS:   Is  it  generally  true  that  the 

^^  pov7ers  levied  by  sanitary  districts  are  specified  in  amounts 

^^  and  limits? 

^2  MR.  CLAGETT:   They  are  based  upon  assessments 
13  and  I  think  they  are  more  accurately  assessments.   Now,  if 
^^  assessments  are  pov.'er  to  tax,  then  that  v7ould  be  true, 
15  but  vje're  thinking  in  terms  of  power  to  tax,  and  the  Subur- 
bs ban  Sanitary  Commission  has  the  power  of  assessment  on  the 
^^  basis  of  front  footage  and  so  on. 

18  JUDGE  ADKINS:   That's  different. 

19  MR.  SAYRE:   In  this  particular  case,  it  is  still 

20  controlled  by  the  County  Com.missioners  ,  and  so  -- 

21  THE  CHAIRi4AN:   In  what  particular  case? 
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1  MR.  SAYRE:   In  the  W.S.I.C.   I'll  just  throw 

2  this  out.   We  simply  have,  notwithstanding  any  other  pro- 

3  visions  of  this  Article,  the  General  Assembly  may  provide 

4  for  intergovernmental  or  regional  authorities.   We  leave  it 

5  right  there,  so  that  the  rest  can  be  defined  in  the  course 

6  of  law  and  I  wonder  if  Judge  Adkins  would  accept  that  as  an 

7  alternate  motion? 

8  JUDGE  ADKINS:   Well,  will  you  state  that  again? 

9  I'm  not  sure  that  I  understand  the  sense  of  this  motion. 

10  MR.  SAYRE:   Notv7ithstanding  any  other  provisions 

11  of  this  Article,  the  General  Assembly  m^ay  provide  for  inter- 

12  governmental  or  regional  authorities. 

13  JUDGE  ADKINS:   You  are  substituting  that  language 

14  for  all  of  Paragraph  (c)? 

15  MR.  SAYRE:   Right.   If  you  would  accept  that? 

16  JUDGE  ADKINS:   Well,  I  think  I  would  accept  that, 

17  because  I  think  that  would  not  give  constitutional  sanction 

18  to  the  grant  of  power  to  tax  to  an  appointed  subdivision. 

19  THE  CHAIRMAN:   Mr.  Clagett? 

20  MR.  CLAGETT:   Judge  Adkins,  I  think  that  it  is 

21  important  to  appreciate  that  the  General  Assembly  may  do 
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1  this  and  actually  there  is  nothing  that  would  restrict  the 

2  General  Assembly  from  doing  so  nov7,  in  the  existing  Con- 

3  stitution. 

4  JUDGE  ADKINS:   Well,  I  am  not  sure  that  I  would 

5  agree  with  that.   I  don't  profess  to  be  a  constitutional 

6  lavjyer,  but  I  don't  believe  the  General  Assembly  could  pas£ 

7  a  bill  authorizing  the  Comptroller  of  the  Treasury  to  col- 

8  lect  such  taxes  that  in  his  opinion  were  justified.   I  don't 

9  think  that  bill  would  be  constitutional,  and  that's  exactly 

10  what  you  are  saying  here.   It's  even  vjorse  in  this  case, 

11  because  in  the  case  I  posed,  the  Comptroller  is  at  least 

12  an  elected  official. 

13  THE  CHAIRMAN:   If  I  might  comment  on  that  last 

14  description.   I  think,  Judge  Adkins ,  that  the  Legislature 

15  might  have  the  authority  to  authorize  the  collection  of 

16  taxes,  but  under  the  present  Constitution  the  sole  authority 

17  to  spend  the  money  is  in  the  Legislature.   I'm  not  sure 

18  which  side  of  that  you  are  m.ost  concerned  with. 

19  JUDGE  ADKINS:   I'm  more  concerned  with  collecting 

20  it  than  I  am  spending  it.   The  authority  to  spend  it  will 

21  be  easily  found  under  some  provision  in  the  Constitution. 
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1  THE  CHAIRMAN:   Do  you  accept  the  suggested  amend 

2  ment  of  Mr.  Sayre? 

3  JUDGE  ADKINS:   I  V7ould  accept  his  substitution. 

4  I  think  his  substitution  is  really  much  more  broad  than 

5  mine  and  I'm  not  sure  it's  --  I'd  rather  have  my  principle 

6  established  than  his  substitution.   So,  I  v7on't  accept  his 

7  substitution,  for  that  reason  only.   I  will  vote  for  his, 

8  if  mine  fails. 

9  MR.  CLAGETT:   Mr.  Chairman,  I  believe  I  would 

10  have  to  point  out  that  the  Committee  would  very,  very 

11  strongly  oppose  the  amendment  because  it  would  almost  de- 

12  plete  the  definition  of  general  law  as  we  have  defined  it 

13  and  it  would  permit  the  General  Assembly  to  continue  to 

14  enact  local  legislation,  which  we  are  most  anxious  to  avoid 

15  and  we  would,  as  I  say,  very  strongly  oppose  the  amendment, 

16  which  v;ould  then  give  the  General  Assembly  the  authority 

17  to  act  in  this  circumstance  without  any  break  from  it  what- 

18  soever  and  circumvent  other  provisions  -- 

19  THE  CHAIl^'AN:   Judge  Adkins  hasn't  accepted  the 

20  amendment,  so  you  don't  have  that  question  before  you  right 

21  now.  Mrs.  Freedlander? 
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MRS.  FREEDLANDER:   Judge  Adkins ,  when  he  stated 
this  is  a  completely  novel  idea,  did  he  mean  just  in 
Maryland?  Because  it's  not  a  novel  idea,  because  there  are 
authorities  across  the  country  that  do  have  the  power  to 
collect  taxes.   The  New  York  Port  Authority,  among  others, 
is  one  of  the  most  profitable  ones. 

JUDGE  ADKINS:   I  was  limiting  it  to  Maryland,  be- 
cause I  made  no  study  of  the  problem  nationwide. 

THE  CHAIRMAN:   Mr.  Bond? 

MR.  BOND:   I  would  again  like  to  pose  the  ques- 
tion of  the  Maryland  Port  Authority.   To  me,  following 
Judge  Adkins'  theory,  the  Maryland  Port  Authority  is  an 
appointed  group.   Only  two  days  ago  the  newspapers  announced 
that  the  Maryland  Port  Authority  V7as  going  to  embark  upon 
an  $82,000,000,  I  believe  was  the  figure,  expansion  program. 
This  money  would  be  funded  from  taxes  and  from  revenues,  as 
I  understand  it,  where  the  tax  goes  to, and  this  is  of  con- 


cern to  me. 


Delia? 


THE  CHAIRMAN:  Any  further  discussion?  Mr, 


MR.  DELLA:   Do  I  understand  this  Section  would 
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1  give  the  subdivision  full  power  of  taxation  without  any 

2  restrictions  or  would  it  be  granted  by  the  General  Assembly? 

3  THE  CHAIRI'IAN:   The  General  Assembly  would  grant 

4  the  power. 

5  MR.  DELLA:   The  reason  I  raise  that  question,  I 

6  think  you  are  getting  into  a  situation  that  would  create  a 

7  lot  of  problems,  if  there  weren't  some  limitation  by  the 

8  General  Assembly,  because  in  my  personal  opinion,  I  think 

9  the  State  should  control  all  taxable  programs. 

is 

10  THE  CHAIRMAN:   I  think  the  intent/  and  the 

11  language  says  the  extent  of  the  power  to  tax  would  be 

12  governed  by  the  General  Assembly.   Any  further  questions 

13  with  reference  to  the  motion? 

14  MR.  MITCHELL:   May  I  suggest  an  amendment  to  the 

15  motion  that  the  General  Assembly  may  grant  these  authorities 

16  the  pov7er  to  collect  such  taxes  as  may  be  authorized  by  the 

17  General  Assembly? 

18  JUDGE  ADKINS:   I  would  accept  that  as  a  motion. 

19  THE  CHAIRMAN:   Would  you  state  it  again? 

20  MR.  MITCHELL:   The  General  Assembly  may  grant 

21  these  authorities  power  to  collect  such  taxes  as  may  be 
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1  authorized  by  the  General  Assembly. 

2  THE  CHAIRMAN:   You  accept  that? 

3  JUDGE  ADKINS:   Yes,  sir. 

4  THE  CHAIRMAN:   Does  your  seconder  accept  that? 

5  MR.  SYKES:  Yes,  sir. 

6  THE  CHAIRl'IAN:   May  v;e  break  for  a  moment?  Off 

7  the  record. 

8  (Discussion  held  off  the  record.) 

9  THE  CHAII^IAN:   Mr.  Miller. 

10  MR.  MILLER:   It  may  be  just  a  question  of 

11  vjording,  but  it  would  seem  to  me  it  would  be  better  to  add 

of 

12  the  General  Assembly  may  by  law,  in  several/  these. 

13  THE  CHAIRMAN:   I  think,  Mr.  Miller,  they  are  not 

14  trying  to  get  the  precise  language  and  that  kind  of  change 

15  would  be  made  in  any  event.  Are  you  ready  for  the  question? 

16  The  question  arises  on  the  motion  to  amend  the  last  sentence 

17  of  Paragraph  (c)  to  provide,  and  I  am  not  trying  to  give 

18  you  the  exact  language,  that  the  General  Assembly  may  grant 

19  to  these  authorities  power  to  collect  taxes  and  revenues  im- 

20  posed  by  the  General  Assembly.   Are  you  ready  for  the  ques- 

21  tion?  All  those  in  favor,  please  signify  by  saying  aye. 
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Contrary,  no.   The  ayes  seem  to  have  it.   The  ayes  have  it. 

Now,  Mr.  Sykes ,  I  recognize  you  to  make  a  motion 
with  reference  to  your  point  before,  if  you  desire  to  do  so 

MR.  SYKES:   I'll  yield  to  Mr.  Sayre. 

THE  CHAIRMAN:   Mr.  Sayre? 

MR.  SAYRE:   I  move  in  --  leaving  that  change  in, 
that  V7e  just  voted  on,  I'll  move  in  front  of  that,  notwith- 
standing any  other  provisions  of  this  Article,  the  General 
Assembly  may  provide  intergovemm.ental  or  regional 
authorities.   That  v7ould  be  in  place  of  everything  prior 
to  that. 

THE  CHAIRMAN:   In  other  words,  you  substitute 
that  for  the  first  sentence  of  (c)? 

MR.  SAYRE:   Yes. 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  SYKES:   Seconded. 

THE  CHAIRI-IAN:   I'd  like  to  ask  a  question. 
Would  that  confer  any  authority  different  from  the  first 
sentence  of  (b)? 

MR.  SAYRE:   You  see,  this  is  my  problem.   I'm 
not  sure  it  would,  and  I  think  Mr.  Clagett  tells  me  it 
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1  would  not  and  I  v7ould  prefer  what  I  just  said  or  have 

2  nothing  on  the  subject. 

3  THE  CHAIRMAN:   Mr.  Clagett? 

4  MR.  CLAGETT:   Mr.  Chairman,  I  think  eliminating 

5  the  phrase,  notv7ithstanding  any  other  provisions  of  this 

6  Article, would  mean  that  the  General  Assembly  could  provide 

7  intergovernmental  authorities  subject  to  the  other  res- 

8  trictions,  namely,  general  lav;,  but  I  would  like  to  make 

9  sure  that  I  do  understand  it  that  way.   Hov?  does  that  read, 

10  once  again? 

11  THE  CHAIRI4AN:   The  General  Assembly  may  provide, 

12  notwithstanding  any  other  provisions  of  this  Article,  for 

13  the  creation  of  intergovernmental  authorities.   The 

14  General  Assembly  may  grant  these  authorities  the  pov7er  to 

15  collect  taxes  and  revenues  imposed  by  the  General  Assembly. 

16  That's  the  way  the  Section  v7ould  read  as  amended. 

17  MR.  CLAGETT:   We  would  not  be  in  favor  of  that 

18  because  it  does  not  impose  any  brake  or  restriction  upon 

19  the  General  Assembly  to  act. 

20  THE  CHAIRMAN:   The  question  put  to  you  was 

21  V7hether  the  first  sentence  as  so  amended,  namely.  The 
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1  General  Assembly  may  provide,  notv;ithstanding  any  other 

2  provisions  of  this  Article,  for  the  creation  of  inter- 

3  governmental  authorities,  would  confer  any  power  not  alread> 

4  conferred  on  the  General  Assembly  by  the  first  part  of 

5  Paragraph  (b). 

6  MR..  CLAGGET:   No,  It  v7ould  not. 

7  THE  CHAIRMAN:   Mr.  Martineau? 

8  MR.  MARTINEAU:   It  would  seem  to  me,  it  would. 

9  I  would  think  an  authority  would  be  considered  an  agency 

10  and  not  a  civil  division.   I  may  be  wrong  on  that,  but  it 

11  just  strikes  me  that  you  are  talking  about  something  a 

12  little  bit  different  than  you  are  V7hen  you  are  talking 

13  about  a  civil  division, 

14  MR.  CLAGGET:   No,  I  don't  think  there  would  be 

15  any  distinction  there.   Civil  division  is  open  to  definition 

16  by  the  Legislature  and  could  include  an  intergovernmental 

17  authority  and  it  is  the  thinking  of  the  Comitiittee  that  it 

18  would  so  include  it. 

19  THE  CHAIRMAN:  Any  further  discussion?  Mr. 

20  Mitchell? 

21  MR.  MITCHELL:   Mr.  Chairman,  rephrasing  the 
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1  Section,  particularly  the  last  sentence,  you  made  reference 

2  and  stated,  I  believe,  that  the  General  Assembly  should  hav 

3  the  power  to  grant  the  authorities,  these  authorities  the 
4:  pov7er  to  collect  taxes  and  revenues  that  might  be  imposed 

5  by  the  General  Assembly. 

6  I  thought  maybe  there  might  be  a  distinction 

7  in  that,  because  the  revenues,  such  as  receipts  or  charges 

8  for  services  might  be  distinguishable  from  taxes  and  my 

9  understanding  of  Judge  Adkins '  motion  was  that  it  V7as  con- 

10  fined  to  taxes  that  were  imposed  by  the  General  Assembly 

11  and  that  the  authority  to  collect  revenue  was  not  subject 

12  to  the  Legislative  limitations. 

13  THE  CMII^MAN:  I'm  sorry,  I  didn't  understand 

14  the  motion  in  that  way.   I  would  have  great  difficulty  in 

15  distinguishing  between  the  tv7o,  I'm  afraid,  but  I  may  have 

16  confused  the  Commission,  so  -- 

17  MR.  MITCHELL:   It  seems  to  me  there  might  be  a 

18  difference.   I'm  not  sure. 

19  MR.  CLAGETT:   I  think  the  Chairman  has  clarified 

20  rather  than  confuse,  because  I  think  the  effect  of  the 

21  amendment  v7ould  be  simply  to  repeat  V7hat  we've  already  said 
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1  and  provided  for  adequately  in  the  first  sentence  of  Sub- 

2  paragraph  (b) . 

3  THE  CHAIRMAN:   Well,  Mr.  Mitchell's  question 

4  goes  to  a  different  matter  and  that  is  to  the  previous 

5  action,  and  I'm  afraid  that  I  didn't  understand  the  motion 

6  and  I  don't  know  whether  the  Commission  did. 

7  Let  me  restate,  as  I  now  understand  it,  and  see 

8  if  this  is  what  Judge  Adkins  wants.   The  last  sentence  in 

9  substance  would  provide  that  the  General  Assembly  may 

10  grant  to  these  authorities  the  power  to  collect  taxes  impose 

11  by  the  Legislature.   Now,  what  are  you  saying,  Judge  Adkins, 

12  with  reference  to  revenues,  if  anything? 

13  JUDGE  ADKINS:   V7ell,  I'm  not  sure  I  fully  under- 

14  stand  the  term  revenues.   If  it  means  revenues  as  the  result 

15  of  taxing  power,  then  I  think  I  would  want  it  included  in 

16  the  motion.   If  it  includes  revenues  such  as  involved  in 

17  the  Port  Authority  concept,  where  they  build  a  building 

18  and  rent  it,  then  I  have  no  objection  if  the  Authority  it- 

19  self  has  the  power  to  collect  those  revenues,  but  I'm  not 

20  sure  that  the  term  revenue  means  that. 

21  THE  CHAIRMAN:   Without  attempting  to  define  and 
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1  get  precise  in  language,  I  take  it  the  substance  of  your 

2  motion  would  be  that  the  last  sentence  should  provide  by 

3  appropriate  language  that  the  General  Assembly  may  grant 

4  the  authorities  the  power  to  impose  and  collect  revenues 

5  and  the  power  to  collect  taxes  imposed  by  the  General 

6  Assembly? 

7  JUDGE  ADKINS:   That  would  be  the  substitute. 

8  THE  CHAIRMAN:   I  don't  remember  who  seconded 

9  that.   Is  that  acceptable  to  the  seconder? 

10  MR.  SYKES:   Yes,  sir. 

11  THE  CHAIRMAN:   Now,  discussion  on  this  motion. 

12  Mr.  Bond? 

13  MR,  BOND:   Again,  on  this  motion,  I  believe  that 

14  this  motion  should  include  some  reference  to  the  power  to 

15  borrow.   I  have  reviewed  the  Report.   There  is  nothing  in 

16  here  -- 

17  THE  CHAIRMAN:   Would  you  accept  an  amendment, 

18  Judge  Adkins?   I  take  it  that  V7hat  Mr.  Bond  would  want  you 

19  to  have  is  the  General  Assembly  may  grant  to  these  authori- 

20  ties  the  pov7er  to  collect,  to  impose  and  collect  revenues 

21  and  to  borrov;  money  and  the  power  to  collect  taxes  imposed 
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1  by  the  General  Assembly. 

2  MR.  BOND:   That's  correct,  sir. 

3  JUDGE  ADKINS:   Yes,  I  would  accept  that. 
4r  THE  CHAIRMAN:   Does  the  seconder  accept  it? 

5  MR.  SYKES:   Yes,  sir,  but  I  v7ould  like  to  call 

6  attention  to  the  fact  that  there  should  be  somev^here  some 

7  general  limitation  that  would  apply  to  this.   I  understand 

8  there  will  be  on  the  borrowing  power  of  localities  as  well 

9  as  the  borrov7ing  power  of  the  State. 

10  THE  CHAIRMAN:   Yes.   Any  discussion  to  this 

11  motion?  Mr.  Sayre? 

12  MR.  SAYRE:   My  question,  now,  how  does  this 

13  change  my  wording  as  simply  set  up  intergovernmental  or 

14  regional  authorities?  You  don't  -- 

15  THE  CHAIRl'IAN:   We're  not  dealing  --  we'll  come 

16  back  to  that  motion. 

17  MR.  SAYRE:   But  it  doesn't  deny,  one  way  or  the 

18  other,  this  power. 

19  THE  C1LA.IRMAN:   I  understand,  but  Judge  Adkins 

20  was  unwilling  to  accept  that.   He  wants  this  in  specifically 

21  Mrs.    Bothe? 
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1  MRS  BOTHE:   I  have  a  query  on  this  taxing  prob- 

2  lem  V7hich  may  not  go  to  the  motion,  I  hope  it  does,  but  the 

3  impression  I  get  is  that  only  authorities  may  be  authorized 

4  to  collect  taxes.   Now,  the  civil  divisions,  and  whatever 

5  V7as  meant  by  them,  apparently  they  could  not  collect  taxes, 

6  or  there  is  no  provision  in  the  Section  (b)  regarding  that 
7.  pov7er? 

8  MR.  CLAGETT:   There  is  no  provision  in  Section 

9  (b)  ,  but  later  in  the  provision  where  we  deal  vjith  Section 

10  11.02,  powers  of  county  governments,  the  provision  there  is 

11  a  very  broad  grant  of  power  which  would  include  the  power 

12  to  tax,  unless  and  until  restricted  by  the  General  Assembly 

13  MRS.  BOTHE:   What  about  civil  divisions  which 

14  are  not  counties,  but  authorities  may  be  civil  divisions, 

15  but  they  are  not  the  only  kind  of  civil  divisions  that  exist 
15  Now,  V7e're  taking  care  of  the  ones  that  are  authorities. 

17  What  about  the  others? 

18  MR.  CLAGETT:   So,  if  the  General  Assembly  creates 

19  a  civil  division,  the  General  Assembly  could  give  it  the 

20  pov7er  to  tax  or  actually  the  power  to  tax  could  come,  if 

21  not  restricted,  and  taken  from  the  existing  county  or  city, 
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1  wherever  the  civil  division  may  be  contained  within  it 

2  does  not  go  ahead  and  do  so. 

3  MRS.  BOTIffi:   I  don't  see  where  that  is  here, 

4  unless  the  civil  division  happens  to  be  an  authority. 

5  MR.  CLAGETT:  Well,  the  counties  and  cities  and 

6  other  civil  divisions  which  may  be  created  are  given  the 

7  broad  grant  of  power  and  included  in  that  would  be  the 

8  power  to  tax,  until  and  unless  restricted  by  the  General 

9  Assembly. 

10  THE  CHATRl-lAN:   I  take  it  that  what  Mr.  Clagett 

11  is  saying,  if  I  follow  your  question,  Mrs.  Bothe,  is  that 

12  the  first  sentence  of  (b) ,  saying  that  the  General  Assembly 

13  shall  provide  by  lav?  for  the  government  of  the  counties, 

14  necessarily  embraces  the  requirement  that  it  provide  for 

15  taxation,  because  you  can't  provide  for  government  without 

16  providing  for  taxation. 

17  MR.  CLAGETT:   Exactly. 

18  THE  CHAIRMAN:    Any  further  question  with 

19  reference  to  the  motion?  The  motion  reput  with  reference 

20  to  the  last  sentence  and  again  only  stating  the  substance 

21  of  it,  The  General  Assembly  may  grant  these  authorities  the 
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1  power  to  impose  and  collect  revenues  and  to  borrow  money 

2  and  the  power  to  collect  taxes  imposed  by  the  General 

3  Assembly.   Are  you  ready  for  the  question?  All  those  in 

4  favor  signify  by  saying  aye.   Contrary,  no.   The  ayes  have 

5  it.       . 

6  Now,  we  come  back  to  the  other  motion  of  Mr. 

7  Sayre  that,  V7ith  the  exception  of  that  sentence,  we  delete 

8  everything  in  this  paragraph  after  the  v7ord  authorities  in 

9  the  third  line.  Mr.  Sykes? 

10  MR.  SYKES:   Mr.  Chairman,  I  am  for  that  motion. 

11  First  of  all,  I  think  that  the  first  sentence  in  Section 

12  (c),  V7hich  permits  setting  up  intergovernmental  authorities 

13  is  necessary  and  is  not  covered  by  the  first  sentence  of 

14  Section  (b).   The  first  sentence  of  Section  (b)  says  that 

15  the  General  Assembly  shall  provide  by  lav?  for  the  government 

16  of  counties  and  civil  divisions,  and  I  believe  that  by  the 

17  doctrine  of  Ejusdem  Generis,  this  would  mean  the  government 

18  of  basic  subdivision.   I  don't  think  it  provides  for  the 

19  government  of  authorities. 

20  It  implies.  Section  (b)  implies  some  sort  of 

21  territorial  unit  of  government  and  the  intergovernmental 
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1  authority  is  an  authority  which  takes  in  several  terri- 

2  tories,  but  is  not  a  complete  governing  unit,  so  I  think 

3  that  the  addition  of  the  language  is  necessary. 

4:  As  for  the  rest,  although  it  is  perhaps  to  my 

5  selfish  interest  as  a  lawyer  and  the  selfish  interest  of 

6  the  other  lawyers  and  maybe  the  other  professors  and  ex- 

7  perts  here,  I  rise  to  the  heights  of  nobility  and  altruism 

8  and  suggest  that  it  is  very  undesirable  for  the  State  to 

9  have  this  kind  of  question  as  to  the  best  method  of 

10  solving  a  problem  or  whether  a  problem  is  soluble  through 

11  local  cooperation  or  not  decided  by  the  Courts  on  the  basis 

12  of  a  battle  of  experts.   I  think  that  the  Legislature  shoulc 

13  not  be  hampered  in  V7hat  is  essentially  a  legislative  matter 

14  here. 

15  I  think  that  Mr.  Sayre's  motion  does  everything 

16  that  this  Section  should  do,  that  it's  important  that  it 

17  should  do  and  it  accomplished  particularly  the  tv70  things 

18  that  gave  me  great  concern  in  the  way  the  Section  V7as 

19  originally  worded. 

20  THE  CHAIRMAN:   Mr.  Delia? 

21  MR.  DELLA:   If  that  first  sentence  V7ere  amended 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable   Building 

Court  Reporteri  Ballimorf  2,  Maryland  Lexintton  9-6760 


221 


1  to  include  regional  government,  wouldn't  that  take  care  of 

2  it? 

3  DR.  BARD:   No,  no. 

4  THE  CtlAIRl'IAN:      Any   further  questions?     Mrs. 

5  Freedlander? 

6  MRS.  FREEDLANDER:   Mr.  Chairman,  by  leaving  out 

7  the  phrase,  on  its  own  initiative^ or  on  the  request  of  one 

8  or  more  political  divisions,  that  v7ould  change  the  thinking 

9  of  the  Committee  substantially.   By  that  I  mean,  this  allows 

10  the  Legislature  to  act  on  its  own  or,  if  it  did  not  act, 

11  one  or  more  political  subdivisions  could  request  that  it 

12  a'ct.   We  felt  this  V7as  essential  because  perhaps  the 

13  Legislature  may  not  act. 

14  THE  CMIRMAN:   Mr.  Say  re? 

15  MR.  SAYRE:   That  just  doesn't  say  anything  that 

16  isn't  said  already  by  the  first  remark  and  the  whole  purpose 

17  of  the  motion  was  on  the  very  point  that  an  authority  is 

18  not  a  government.   If  that  distinction  did  not  exist,  there 

19  would  be  no  reason  to  have  this  in  at  all. 

20  THE  CHAIRMAN;  Any  further  discussion?   I  am 

21  troubled,  and  I  make  this  only  as  an  observation,  by  the 
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1  variousness  of  the  provision  that  the  Legislature  may 

2  provide  for  the  creation  of  intergovernmental  authorities, 

3  because  I  don't  know  if  that  is  any  precise  term,  and  I 

4  wonder  whether  it  would  be  desirable  to  include  either 

5  language  that  is  here  or  something  to  indicate  what  you 

6  mean  v^hen  you  talk  about  an  intergovernmental  authority. 

7  MR.  SYKES:   Well,  I  would  have  no  objection  to 

8  putting  in,  to  administer  single-  or  multiple-purpose 

9  services  that  would  transcend  local  boundaries;  that  much. 

10  MR.  SAYRE:   If  you  want  to  put  that  in,  you  can, 

11  but  I  think  that's  implied. 

12  THE  CHAIRMAN:   I'm  not  talking  about  so  much 

13  v;hat  is  implied,  but  what  meaning  is  conveyed  by  the  phrase 

14  intergovernmental  authority. 

15  MR.  SAYRE:   I  don't  want  to  restrict  the  meaning, 

16  personally. 

17  THE  CHAIRI-IAN:   All  right.   Dr.  Bard? 

18  DR.  BARD:   Would  the  maker  of  the  m.otion  be 

19  vjilling  to  let  that  run  to  local  boundaries?'  Would  you  be 

20  willing  to  accept  an  amendment  whereby  the  first  sentence 

21  in  (c)  runs  to  boundaries,  local  boundaries?   I'm  troubled 
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by,  and  are  not  soluble  through  interlocal  cooperation. 

MR.  SAYRE:   That's  gone. 

DR.  BARD:   That's  gone?  VJould  you  accept  that 
amendment? 

MR.  SAYRE:   That  includes,  v^yhich  transcends 
local  boundaries? 

DR.  BARD:   Yes,  and  keeps  going  until  you  get 
to,  which  transcends  local  boundaries,  period. 

MR.  SAYRE:   If  I  understand  it  right,  the  amend- 
ment v7ould  be,  to  administer  single-  or  multiple-purpose 
services  V7hich  transcend  local  boundaries,  is  that  correct? 

DR.  BARD:   On  its  own  initiative  or  on  the  re- 
quest of  one  or  more  -- 

MR.  SAYRE:   I  v7ould  leave  that  out  entirely  be- 
cause that's  meaningless. 

DR.  BARD:   Leave  that  out  then  and  run  to  ad- 


minister. 


THE  CHAIRMAN:   I  think  he  has  indicated  he  would 


accept  that.  Would  you  accept  that,  Mr.  Sykes? 
MR.  SYKES:   Yes,  sir. 
THE  CHAIRMAN:   All  right,  the  motion  is  to  am.end 
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1  the  first  sentence  to  read,  The  General  Assembly  may  pro- 

2  vide,  notwithstanding  any  other  provisions  of  this  Article, 

3  for  the  creation  of  intergovernmental  authorities  to  ad- 

4r  minister  single-  or  multiple-purpose  functions  or  services 

5  which  transcend  local  boundaries. 

6  MR.  SAYRE:   Mr.  Chairman,  intergovernmental  or 

7  regional,  if  that  is  -- 

8  MR.  SYKES:   Regional  is  something  already  con- 

9  veyed. 

10  MR.  SAYRE;   All  right. 

11  THE  CHAIRMAN:   I  must  confess  that  that  last  one 

12  leaves  me  completely  confused.   Are  you  ready  for  the  ques- 

13  tion? 

14  I  MR.  CLAGETT:   Mr.  Chairman,   exercising  the 

15  prerogative  of  the  last  point,  I  again  point  out  that  if 

16  the  local  unit  will  not  act,  the  very  reason  that  it  would 

17  be  compelled  to  act  would  be  if  the  General  Assembly  would 

18  otherwise  step  in  and  do  v;hat  it  has  failed  to  do  and  I 

19  believe  that  that  v7ould  be  a  sufficient  problem.   On  the 

20  other  hand,  vjhere  the  local  unit  is  making  effective 

21  progress  and  the  General  Assembly  then  interferes,  there 
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would  be  no  restraints  to  be  exercised. 

THE  CHAIRMAN:   Mr.  Miller? 

MR,  MILLER:   I  would  like  to  offer  a  suggestion. 
Maybe  V7e  could  abbreviate  some  of  this.   I  think  the  trouble 
that  is  disturbing  some  of  us  about  this  word  soluble,  I 
think  anything  is  soluble  and  it  would  be  a  question  if  the 
word  were  changed  to  solved,  past  tense,  solved;  that  would 
provide  the  protection  and  it  would  also  not  involve  the 
question  of  V7hat  could  be  solved. 

THE  CHAIRMAN:   Do  you  accept  the  change  or  sug- 
gestion, Mr.  Sayre? 

MR.  SAYRE:   It  V7on't  have  any  reference  to  that 
last  phrase  there. 

THE  CHAIRMAN:   I  don't  think  we  have  to  debate 
it.   Just  do  you  accept  it? 

MR.  SAYRE:   I  would  not  accept  it,  but  could  I 
make  this  statement?  On  the  one  hand,  in  the  Article  here 
V7e  allow  the  local  government  to  do  everything  and,  on  the 
other  hand,  on  the  motion  we  just  made  we  allow  the  Legis- 
lature to  have  the  authority  to  do  the  same  thing  and  I 
think  that's  the  V7ay  it  should  be. 
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1  THE  CHAIRMAN:   Any  further  discussion?  Are  you 

2  ready  for  the  question?  The  question  arises  on  the  motion 

3  to  amend  Paragraph  (c)  to  provide  that  the  General  Assembly 

4  may  provide,  notwithstanding  any  other  provision  of  this 

5  Article,  for  the  creation  of  intergovernmental  authorities 
5  to  administer  single-  or  multiple-purpose  functions  or  ser- 

7  vices  vjhich  transcend  local  boundaries  and  to  add  to  that 

8  the  last  sentence  as  heretofore  amended.   All  those  in 

9  favor  indicate  by  saying  aye.   Contrary,  no.   The  ayes  have 

10  it  and  it  is  so  ordered, 

11  Any  further  comment  as  to  Paragraph  (c)?  Any 

12  further  motion?  All  right,  Paragraph  (d) . 

13  MR,  CLAGETT:   In  Paragraph  (d),  the  county, 

14  city  or  civil  division  may  agree  to  cooperate  and  share 

15  costs  and  responsibilities  except  as  limited  by  general  law. 
15  It  is  a  furtherance  of  the  provisions  of  (c) ,  and  I  do  not 

17  think  v7ould  be  materially  affected  by  the  amendment. 

18  THE  CHAIP.MAN:   Any  questions?  Mr.  Mitchell? 

19  MR.  MITCHELL:   This  is  a  question  of  law.   Sup- 

20  pose  two  counties  got  together  and  made  an  agreement 

21  creating  a  bi-county  authority  of  some  sort  and  then  later. 
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by  the  passage  of  time,  this  solution  might  not  be  proper 
in  one  county  and  it  would  be  just  for  one  county  to  get 
out  of  it.   Does  the  Federal  Contract  Laws  cover  anything 
of  this  nature?   I'm  thinking  of  the  Potomac  River  Compact, 
at  the  moment.   Shouldn't  the  Legislature  reserve  the  right 
to  amend  it  in  some  fashion  in  case  it  should  become  -- 

MR.  CLAGETT:   I  think  that  is  implicit  in,  ex- 
cept as  limited  by  general  law. 

THE  CHAIRMAN:   I  don't  know  that  that  quite  goes 
to  his  point,  the  answer,  that  is.   If  two  counties  make  an 
agreement  to  set  up  a  metropolitan  transit  authority  and 
a'fter  ten  years  operation  one  county  wants  to  withdrav;,  the 
other  county  said.  No  dice.   Can  they  do  it? 

MR.  CLAGETT:   I  v;ould  say  it  depends  upon  the 
basic  contract  and  the  answer  v7ould  be  if  they  have  con- 
tracted to  a  greater  period  of  time,  the  answer  would  be 
no.   If  the  contract  has  no  time  limit,  I  v^ould  again  say 
that  the  answer  would  be  no.   They  are  bound  by  their  con- 
tract. 

THE  CHAIRMAN:   The  second  part  of  Mr.  Mitchell's 
question,  as  I  understood  it,  is  whether  this  agreement  or 
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1  contract  or  compact  should  be  subject  to  approval  by  the 

2  I  General  Assembly  or  subject  to  change  by  the  General 

3  Assembly. 

4  MR.  CLAGETT:   I  think  elsewhere  in  the  Article 

5  provision  is  made  for  the  General  Assembly  to  step  in  and 

6  correct  abuses  by  the  counties  and,  if  this  required  action 

7  by  the  General  Assembly,  with  its  power  as  later  provided, 

8  for  classification  or  general  law,  it  could  be  corrected. 

9  THE  CHAIRMAN:   You  mean  there  is  a  provision  late 

10  which  gives  the  General  Assembly  the  overriding  authority? 

11  MR.  CLAGETT:   Yes,  within  certain  definitions 

12  and  restrictions. 

13  THE  CHAIRMAN:   Any  further  questions?  Mr.  Brooks 

14  I  MR.  BROOKS:   I  call  the  Commission's  attention 

! 

15  to  Page  28,  Article  XII,  Section  2,  vjhich  is  another 

16  recommended  provision  V7hich  states  the  identical  provision 

17  as  is  proposed  in  Subsection  (b)  of  the  prior  Article,  V7ith 

18  one  exception. 

19  That  Section,  I  don't  know  V7hether  it's  inten- 

20  tional  or  not,  is  most  significant  and  I  v7ould  think  very 

21  undesirable,  which  is  the  insertion  of  (d) ,  of  the  clause 
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1  at  the  beginning,  which  is  the  clause  beginning  on  the 

2  second  line,  except  as  limited  by  general  law.   The  pro- 

3  vision  on  Page  28  also  has  a  clause,  except  as  limited  by 

4  general  law,  v;hich  applies  to  Paragraph  (2),  which  is 

5  found  in  Paragraph  (3)  in  the  second  sentence,  but  this  . 

6  limited  by  general  law  applies  to  the  sharing  of  costs  and 

7  responsibilities  or  functions.   Whereas,  the  same  clause 

8  where  placed  in  (d)  controlled  whether  or  not  these 

9  counties,  cities  and  other  civil  divisions  may  agree  at 

10  all  or  not  to  cooperate,  which  are  entirely  two  different 

11  things,  which  1  think  probably  destroys  the  significance 

12  of  having  ( d)  at  all  in  the  Constitution,  the  provision 

13  in  (d) .   Plus  I  fail  to  see  the  reason  for  duplication  of 

14  the  provision. 

15  THE  CHAIRMAN:   Mr.  Clagett? 

16  MR.  CLAGETT:   The  point  is  reasonably  well  taken 

17  because  \-je   are  av7are,  as  you  point  out,  there  is  a  duplica- 

18  tion,  but  there  is  some  difference  arid  it  is  because  of 

19  the  difference  that  we've  included  it  in  both  places.   In 

20  Subsection  (d) ,  the  provision  is  made  for  agreement  or  con- 

21  tract,  as  well  as  --  that  is,  V7ith  reference  to  functions 
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1  and  powers,  as  well  as  to  the  matter  of  sharing  costs  and 

2  is  somewhat  more  comprehensive  than  in  the  intergovernmental 

3  relations  Article,  Subsection  (3),  as  set  forth  on  Page  28. 

4  THE  CHAIRMAN:   Isn't  12.01,  Paragraph  (2) 

5  dealing  V7ith  functions  and  powers? 

6  MR.  CI^.GETT:   Well,  it  does  do  so,  Mr.  Chairman, 

7  but  it  does  not  m.ake  the  specific  provision  for  agreement 

8  or  contract.   It  may  be  implied  and  certainly  by  saying 

9  nothing  prohibits,  the  implication  may  be  there,  but  V7e 
10  !   are  specifically  providing  for  it  in  Subsection  (d) ,  be- 
ll cause  we  do  feel  it  is  a  very  important  means  by  which 

12  metropolitan  problems  can  be  solved  by  the  units  that  are 

13  affected  and  dealing  with  them. 

14  THE  CHAIRMAN:   It  seems  to  m.e,  as  a  matter  of 

15  technique  of  drafting,  V7e  certainly  don't  want  both  (d) 

16  and  12.01.   They  overlap  almost  precisely,  and  the  dif- 

17  ferences  are  only  differences  that  would  cause  trouble. 

18  If  the  concept  of  (d)  is  a  little  different  from  the  con- 

19  cept  of  12.01,  it  seems  to  me  it  should  be  accomplished  by 

20  amending  12.01,  but  not  by  leaving  both  provisions  in. 

21  MR.  CLAGETT:  I  point  out  this,  that  with 
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1  reference  to  Article  12,  Intergovernmental  Cooperation,  V7e 

2  do  go  beyond  the  actual  boundaries  of  the  local  subdivisions 

3  and  we  do  provide  for  State  and  other  governments. 

4  THE  ClIAIEMAN:   Yes,  I  understand  that,  but  it's 

5  broad  enough  to  include  everything  that  is  in  (d) ,  with 

6  the  exception  of  the  contract  or  agreement  notion,  perhaps. 

7  MR.  CLAGETT:   I  cannot  argue  beyond  the  state- 

8  ment.   I  substantially  agree. 

9  THE  CHAIRMAN:   It  seems  to  me,  to  save  time,  V7e 

10  should  consider  (d)  as  eliminated  and  any  change  you  want 

11  to  make  that  covers  the  contract  idea,  you  can  pick  up  in 

12  12.01.  Mr.  Sykes? 

13  MR.  SYKES:   On  that  point,  can  I  ask  whether 

14  any  consideration  was  given  to  the  rights,  if  any,  of  the 

15  intergovernmental  authorities  to  cooperate  and  agree  with 

16  other  authorities  and  governments  -- 

17  THE  CHAIRMAN:   Of  other  states? 

18  MR.  SYKES:   States  and  of  other  political  sub- 

19  divisions  in  Maryland. 

20  MRS.  FREEDLANDER:   Yes,  in  12.01,  or  any  other 

21  governments. 
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1  MR.  SYKES:   You  say  that  cooperation  of  a 

2  government  of  this  State  includes  any  intergovernmental 

3  authority?  Okay. 

4  MR.  CLAGETT:   I  might  point  out,  Mr.  Chairman, 

5  that  actually  the  First  Report  did  include  the  consideration 

6  of  intergovernmental  relations  and  there  was  a  recommenda- 

7  tion  made  by  the  Committee  which  was  approved  by  the 

8  Commission  providing  that  the  Constitution  would  include  an 

9  Article  providing  for  intergovernmental  cooperation, 

10  except  as  limited  by  general  law. 

11  I  think  that  by  eliminating  Subsection  (d)  and 

12  j  iTicorporating  Article  XII,  somewhere  either  as  a  separate 

13  I  article,  or  in  the  first  Article,  V7e  will  have  accomplished 

14  j  the  purpose. 

15  i  THE  CHAIR14AN:   Then  V7e  will  consider  Paragraph 

16  !  (d)  as  eliminated.   Do  you  want  to  go  to  a  consideration 

17  of  XII  now,  since  you  are  talking  about  that  subject,  or 

18  do  you  want  to  reach  it  in  due  course? 

19  MR.  CLAGETT:   I  would  rather  reach  it  in  due 

20  course,  although  I  think  we  have  largely  considered  it. 

21  Let  me  retract.   Let's  do  it  now. 
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THE  CHAIRMAN:   Let  me  make  an  observation  and 
ask  you  to  comment  on  it  before  we  have  other  discussion. 
In  response  to  Mr.  Clagett's  question,  you  indicated,  I 
think,  that  the  purport  of  this  was  that  the  political  sub- 
division, the  intergovernmental  authority  could  cooperate 
with  another  state  or  the  authority  in  another  state  and 
that  would  seem  to  be  the  effect  of  the  language  in 
Paragraph  (2).   I  suggest  to  you  the  possibility  that  that 
might  be  a  very  dangerous  thing. 

If  I  understand  this,  the  political  subdivision, 
without  respect  to  the  Legislature,  could  make  a  bargain 
v;ith  some  authority  in  Pennsylvania  or  Virginia  or  v^hat 
have  you.   Would  you  comment  on  that? 

MR.  CLAGETT:   That  is  possible  and  that  is  and 
has  been  considered  as  a  possibility.   Of  course,  the 
Federal  Constitution  v;ould  have  some  restrictions.   Like- 
V7ise,  the  General  Assembly,  by  its  broad  powers  and  by  its 
powers  of  classification  could  restrict  and  prevent,  if 
that  became  necessary.   In  other  words,  if  it  was  abuse  of 
powers  by  the  local  subdivisions . 

But  let  me  point  out  once  again  that  we  are 
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dealing  here  basically  with  an  effort  to  create  responsible 
units  of  government.   The  State  and  General  Assembly  and 
local  subdivision,  and  it  must  be  regarded,  each  must  be 
regarded  as  a  responsible  unit  of  government,  but  the  over- 
riding authority  would  still  rest  with  the  State. 

THE  CHAIRMAN:   Mr.  Delia? 

MR.  DELLA:   Mr.  Chairman,  I  believe  that  V7e  did 
have  some  restrictions  or  some  coverage  by  the  General 
Assembly,  because  right  now,  as  you  know,  we  have  the  Mass 
Transit  Authority  in  the  D.C.  area,  v^hich  goes  into  Maryland 
Virginia  and  the  District  of  Columbia.   I'm  pretty  sure  in 
future  years  there  will  be  other  mass  transit  systems  that 
will  interlock  one  state  V7ith  another,  and  I  don't  think 
the  authority  itself  should  have  the  right  to  go  in  and  make 
any  agreement  they  want  v7ithout  any  sanction  from  the 
General  Assembly.   I  think  we  have  to  have  some  kind  of 
control  over  these  things. 

THE  CHAIRMAN:   Mr.  Sayre? 

MR.  SAYRE:   I  think  the  insertion,  except  as 
limited  by  general  law,  will  cover  that  point  and  there  V7il.l 
be  pending  legislation  that  would  permit  states  to  get 
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1  together. 

2  THE  CHAIRMAN:   Did  I  understand,  Mr.  Clagett, 

3  that  you  were  suggesting  earlier  that  all  of  the  powers 
^  conferred  in  Section  12.01  v;ere  to  be  subject  to  general 

5  law? 

6  MR.  CLAGETT:   Correct. 

V  THE  CHAIRMAN:   Mrs.  Bothe? 

8  MRS.  BOTHE:   On  the  subject  of  general  law,  this 

9  is ,  of  course,  laws  existing  at  the  time  a  compact  or 

10  cooperative  effort  is  contemplated.   What  happens  if  the 

^■^  General  Assembly  wants  to  change  the  lav;  at  the  time  the 

12  grievance  is  made? 

13  MR.  CLAGETT:   They  had  to  deal  with  that  problem 
14:  before.   I  can't  see  where  there  would  be  any  difference. 

15  MRS  .BOTHE:   I  don't  understand. 

16  MR.  CLAGETT:   I  don't  see  where  there  would  be 

17  any  problem.   They  would  have  to  consider,  in  making  the 

18  change,  consider  that  problem  in  determining  the  advisabilit 

19  of  making  the  change,  which  is  nothing  more  than  the  exer- 

20  cise  of  government  function. 

21  MRS  BOTHE:   You  mean  they  might  change  the 
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general  law? 

MR.  CLAGETT:   When  they  change  the  law,  the 
advisability  of  it,  as  it  would  affect  such  a  question  or 
situation. 

THE  CHAIRJ-IAN:   Any  further  questions?  Mr.  Miller? 

MR,  MILLER:   I  don't  quite  understand  Mr. 
Clagett's  ansvjer.   As  I  gather  --  the  question  was  vjhat 
would  happen  if  a  subdivision  contracted  v;ith  some  foreign 
interest  and  it  was  legal  at  the  time,  but  it  v;as  something 
the  Legislature  didn't  want.   Would  it  be  binding?  Wasn't 
that  the  purport  --  it  might  be,  it  seems  to  me  -- 

MR.  CLAGETT:   I  think  I  can  answer  it  more 
specifically.   If  the  General  Assembly  acted  by  general 
law,  the  general  law  would  then  prevail. 

MRS.  BOTHE:   In  spite  of  any  contractual  arrange- 
ments made  by  the  subdivisions? 

MR.  CIJVGETT:   It  would  have  to. 

MR.  MILLER:   If  it's  a  contract,  wouldn't  it  be 
legal  when  it  was  made? 

THE  CHi^IRMAN:  I  take  it,  what  Mr.  Clagett  is 
saying  is  that  just  as  the  Legislature  could  by  general 
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1  law  take  away  or  increase  the  power  of  political  subdivisions, 

2  it  could  take  away  or  decrease  the  power  of  an  authority 

3  or  a  compact  between  political  subdivisions. 

4  MR.  MILLER:   But  suppose  a  third  party  is  in  this 

5  some  portion  of  Virginia  or  Pennsylvania.   Would  it  be 

6  j  Federally  Constitutional  for  our  Legislature  to  come  along 

7  and  change  a  contract  that  was  made  outside  the  borders  of 

8  Maryland?  That  is  my  concern  and  I  think  Mrs.  Bothe's 

1 

9  concern. 

10  THE  CHAIRMAN:   I  would  not  think  so,  unless  you 

11  could  read  into  the  contract  the  power  of  the  Legislature 

12  to  abrogate  it  and  that  might  be  possible,  just  as  you  have 

13  now  in  the  Constitution  the  power  to  amend  a  corporate 

14  charter.  Mr,  Sykes? 

15  !  MR.  MILLER:   So,  the  State  might  be  bound  by  a 

16  contract  it  could  not  repudiate  by  the  action  of  a  foreign 

17  agency. 

18  THE  CtlAIRMAN:   Mr.  Sykes? 
1'9             MR.  SYKES:   Despite  the  answer  of  the  Committee, 

20  I  don't  believe  that  the  words,  government  of  this  State  or 

21  government  of  a  county,  city  or  other  civil  division  include 
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1  an  intergovernmental  authority,  or  at  least  there  is 

2  sufficient  doubt  in  my  mind.   So  there  should  be  at  least, 

3  it  seems  to  me,  some  explicit  provision  to  the  extent  in 
4-  which  intergovernmental  authorities  may  contract,  subject 

5  to  approval.   I  would  recommend,  in  view  of  the  open-ended- 

6  ness  of  the  questions  raised  by  this  Section,  that  the 

7  matter  be  passed  now  and  the  Comm.ittee  be  asked  to  take 

8  another  look  at  it,  in  the  light  of  the  discussion,  and 

9  come  back  with  a  redraft. 

10  MR.  CLAGETT:  I  might  point  out  that  the  language 

11  as  presently  set  forth  here  is  substantially  that  contained 

12  in  the  model  constitution  and  has  been  very  carefully 

13  drafted.   So  that  I  don't  think  we  could  do  very  much  by 

14  way  of  improving  upon  it. 

15  I  think  the  protection,  insofar  as  a  contract  or 
15  agreement  betv;een  a  civil  division  and  another  unit  outside 

17  of  the  State  would  be  one  of  a  Federal  Constitutional  lav? 

18  and  again  --  and  probably  v;ould  be  subject  to  the  limita- 

19  tion  V7hich  is  contained  in  Subparagraph  (3),  a  limitation 

20  by  general  law  insofar  as  the  General  Assembly  is  concerned 

21  THE  CHAIRl^IAN:   Mr.  Sykes ,  I  think  your 
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1  observation  V7as  directed  particularly  to  Subparagraph  (1) 

2  of  Section  12.01,  but  would  not  Subparagraph  (2)  be 

3  dealing  with  intergovernmental  authorities? 

^  MR,  SYKES:   With  any  one  or  more  other  govern- 

5  ments,  and  I  don't  know  that  an  intergovernmental  authority 

6  is  a  government, 

7  THE  CHAIRMAN:   No,  I  wouldn't  -- 

8  MR.  SYKES:   It  doesn't  cover  it  in  any  part, 

9  so  far  as  I  can  see. 

10  THE  CHAIRl'IAN:   I  understand.   Is  there  a  second 

11  to  Mr.  Sykes '  motion? 

12  '  DR,  BARD:   I  second  it. 

13  THE  CHAIRMAN:   Is  there  any  further  discussion? 

14  Are  you  ready  for  the  question?  The  motion  is  that  the 

15  Committee  consider  this  Section  again,  V7ith  particular 

16  reference  to  the  problem  of  making  clear  that  it  does  cover 

17  the  situation  of  intergovernmental  cooperation  and  inter- 

18  governmental  authority. 

19  MR,  SYKES:   And,  in  that  connection,  to  consider 

20  the  other  questions  V7hich  have  been  raised  about  the  effect 

21  or  whether  any  protection  is  necessary,  either  in  the 
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1  drafting  of  the  Section  or  other\-7ise,  to  provide  safeguards 

2  against  local  governments  or  intergovernmental  agencies 
I 

3  I  contracting  outside  the  State  without  any  kind  of  prior 

4  I  restrictions  at  all. 

5  MRS.  BOTHE:   I  think  that's  what  was  stated. 

6  MR.  SYKES:   This  raises  any  number  of  questions. 

7  THE  CHAIRMAN:   I  think  the  substance  of  what 

8  Mr.  Sykes  V7ants  is  reasonably  clear.   Are  you  ready  for  the 

9  question?  All  those  in  favor  signify  by  saying  aye.   Con- 

10  trary,  no.   The  ayes  have  it  and  it  is  so  ordered. 

11  Can  we  go  back  now  to  a  consideration  of  Section 

12  11.02,  on  Page  15. 

13  MR.  CLAGETT:   It  is  in  this  Section  that  the 

14  very  heart  and  core  of  the  Articles  as  proposed  by  the 

15  Committee  is  contained.   Subsection  (a),  A  county  may 

16  exercise  any  legislative  power  or  perform  any  function 

17  V7hich  is  not  denied  by  its  charter,  to  counties  generally, 

18  or  to  counties  of  its  class,  and  is  within  the  limitations 

19  the  General  Assembly  may  establish  by  general  law. 

20  THE  CHAIRMAN:   Any  question? 

21  MR.  MARTINEAU:   I  don't  quite  understand  what  yo^ 
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1  mean  by  the  phrase,  and  is  V7ithin  the  limitations  the 

2  General  Assembly  may  establish  by  general  law.   I  would 

3  think  that  anything  that  is  implied  by  that  would  be 

4  covered  by  the  denials  listed  in  the  charters  of  the 

5  counties  generally  and  whatever  laws  are  passed. 

6  MR.  CLA.GETT:   Or  at  a  later  time  the  General 

7  I   Assembly  may  impose  limitation,  but  must  do  so  by  general 

8  law  as  later  defined,  rather  than  by  special  or  local  law. 

9  MR.  MARTINEAU:   Well,  it  is  denied  any  power 

10  that  is  denied  to  counties  generally  or  counties  of  its 

11  class.   If  it's  denied,  I  don't  see  how  it  can  exercise  it, 

12  '         MR.  CLAGETT:   Well,  it  still  would  not  --  I 

15  think,  to  some  extent,  it  is  a  question  of  timing,  whether 

14  denied  or  it  is  advisable  to  deny. 

15  MR.  MARTINEAU:  I  don't  understand  it.   I  don't 

16  see  any  exercise,  in  looking  at  this^   any  exercise  V7hich 

17  it  could  do  under  the  first  phrase  which  it  couldn't  do 

18  under  the  second  phrase. 

19  MR»  CLAGETT:   Well,  possibly  this  might  answer 

20  it.   It  is  contemplated  that  by  the  broad  grant  of  power, 

21  there  V7ill  be  the  responsibility  upon  the  General  Assembly 
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1  to  withdra^^  pov;ers  and  to  redefine  the  relations  betis^een 

2  the  local  units  and  the  General  Assembly.   Now,  in  that 

3  process,  the  counties  may  have  certain  powers  taken  away 
4,  from  them  v^hich  otherwise  would  fall  within  the  broad  grant 

5  of  power  as  here  set  forth, 

6  MR.  MARTINEAU:   But  that  is  all  covered  by  the 

7  phrase,  denied  to  it  by  its  charter,  to  counties  generally, 

8  or  counties  of  its  class,  I  think, 

9  MR.  HAILE:  May  I  assist  in  clarifying  this?  We 

10  have  in  Baltimore  County  a  proposal  to  amend  the  charter  to 

11  limit  the  legislative  pov7er  of  the  County  Council.   That's 

12  the  first  part.  The  action  -- 

13  MR,  MARTINEAU:   That's  to  counties  generally. 

14  The  county  may  exercise  any  legislative  power  which  is  not 

15  denied  to  counties  generally.  I  don't  see  any  significance 
15  to  the  phrase,  vzithin  the  limitations  the  General  Assembly 

17  may  establish.   All  you  are  saying  is  it  can  do  anything 

18  V7hich  is  not  denied  to  it  and  which  it  is  authorized  to  do. 

19  I  say  it's  good  enough  to  say  it  can  do  anything 

20  that  it  is  not  prohibited  from  doing. 

21  MR,  HAILE:  Instead  of  saying  it  has  express  power 
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1  to  perform,  it  says  it  can  perform  all  powers  except  those 

2  which  the  Legislature  says  it  cannot. 

3  MR.  MARTINEAU:   Then  you  go  further  and  say, 

4  and  is  something  that  the  Legislature  has  said  it  can  do, 

5  and  that's  what  doesn't  make  sense  to  me. 

6  MR.  CLAGETT:   Again  I  point  out  that  it  is  a 

7  continuing  supervision  by  the  General  Assembly. 

8  MR.  MARTINEAU:   That's  necessarily  implied. 

9  THE  CHAIRMAN:   I  don't  think  that's  the  point, 

10  Mr.  Clagett.   It  seems  to  me  the  point  Mr.  Martineau  is 

11  trying  to  make  is  that  the  first  part  of  the  sentence  is 

12  drafted  on  the  theory  that  the  county  has  all  power  except 

13  that  which  the  Legislature  has  denied  to  it.   The  theory  of 

14  the  second  part  of  the  sentence  v7ould  seem  to  be  the  con- 

15  verse,  namely,  that  the  county  has  the  powers  which  the 

16  Legislature  has  granted  to  it. 

17  MR.  CLAGETT:   Yes,  but  I  believe  we've  got  to 

18  look  at  this  clause,  counties  generally,  to  include  the 

19  Constitution,  by  the  Constitution,  and  there  it  may  be 

20  denied  to  the  counties  and  v/hen  V7e  then  go  further  and  say 

21  within  the  limitations  of  the  General  Assembly,  we're 
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talking  about  statutory  restrictions  rather  than  consti- 
tutional restrictions. 

TI-IE  CHAIRMAN:   I  understand,  but  that  still 
doesn't  meet  the  point  he  is  making.   When  you  speak  of 
limitations  the  General  Assembly  may  establish,  you  are 
speaking  of  a  concept  V7here  the  General  Assembly  has 
granted  the  powers,  has  outlined  the  limits  of  the  pov;ers 
and  that  is  contrary  to  the  theory  of  the  first  part  of 
the  sentence  that  the  county  has  all  pox«7ers  except  those 
denied  to  it,  either  by  its  charter  or  by  the  Constitution 
or  by  general  law. 

Would  not  you  clear  it  if  you  simply  said  a 
county  may  exercise  any  legislative  pov7er  or  perform  any 
function  which  is  not  denied  to  it  by  its  charter  or  denied 
to  counties  generally  or  counties  of  its  class  by  general 
law? 

MR.  CLAGETT:   I  believe  you  would. 

THE  CHAIRMAN:   Does  that  meet  your  point,  Mr. 
Martineau? 

MR.  MARTINEAU:   Yes.   ' 

MR.    ClliAGETT:      This   is,    I   do  point   out,    language 
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lifted  from  the  model  constitution  and  by  reason  of  the 
careful  draftsmanship  that  was  there  applied  over  a  period, 
by  Dean  Fordham's  statements,  some  eighteen  years,  we 
hesitated  to  change  it,  but  I  am  of  the  impression,  Mr. 
Chairman,  that  as  you  restated  it,  the  same  meaning  would 
still  be  there. 

THE  CHAIRMAN:   All  right.   Any  further  questions 
with  reference  to  this  Section?  Mr.  Sykes? 

MR.  SYKES:   I  would  like  to  know  what  this 
second  sentence  means.  Mrs.  Kostritsky  pointed  out  to  me 
comments  of  Judge  Allen  on  that  sentence  in  V7hich  he  says, 
I  must,  hov7ever,  confess  that  the  last  sentence  of  this 
Article  is  completely  incomprehensible  to  me  and  I  suggest 
it  is  quite  possible  it  will  lead  to  extensive  litigation. 

I  would  like  to  be  enlightened,  and  I  know  Judge 
Allen  v7ould,  too. 

THE  CHAIRMAN:   Mr.  Clagett? 

MR.  CLAGETT:   There  it  is  contemplated  that  by 
the  broad  grant  of  powers  to  the  counties  or  local  sub- 
divisions, there  must  be  some  restriction  and  clearly  vje 
do  not  imply  or  v^ant  it  understood  that  the  subdivisions 
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1  would  have  the  power  to  enact  legislation  or  change  lav;s 

2  with  relation  to  property  or  property  rights.   That  is 

3  outside  of  their  field  and  v;e  v;ant  to  make  sure  that  is 

4  clarified,  that  they  don't  have  that  power  to  set  up  a 

5  situation  where  property  rights  in  one  jurisdiction  may 

6  differ  from  your  rights  in  another  jurisdiction. 

7  However,  vzhere  you  are  dealing,  let  us  say  with 

8  the  power  to  tax  or  the  pov7er  with  reference  to  utilities, 

9  the  subdivision  V7ill  have  the  power  to  act  and  it  vjill 

10  affect  private  or  civil  rights  or  property  rights,  and 

11  therefore  it  should  be  free  to  do  so  in  the  exercise  of 

12  its  independent  county  pov7er. 

13  Now,  clearly,  it  should  not  have  any  powers  to 

14  inflict  a  punishment,  and  the  restriction  there  would  be  a 

15  serious  crime,  namely  relating  to  a  felony. 

16  MR.  SYKES:   May  I  ask  you  a  couple  of  specific 

17  questions  to  clarify  this?   In  Baltimore  City,  for  instance], 

18  there  is  a  provision  for  the  payment,  by  ordinance,  for  pay- 

19  ment,  or  public  local  law,  I  forget  V7hich,  for  the  payment 

20  of  double  rent  in  certain  cases  of  a  tenant  holding  over. 

21  There  may  be  special  provisions  for  landlord  and  tenant 
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remedies  which  are  applicable  in  a  particular  locality. 
These  would  certainly  seem  to  me  to  affect  the  private 
rights  and  to  arguably  be  private  or  civil  lav7. 

Has  the  Committee  given  any  thought  as  to  V7hethe 
these  things  are  intended  to  be  prohibited,  or  what  touch 
stone  or  guiding  line  there  v7ould  be  to  determine  when 
something  is  private  civil  law  and  V7hen  it  isn't. 

MR.  CLAGETT:  It  is  the  thinking  of  the  Committe 
that  V7here  you  are  dealing  with  the  exercise  of  an  indepen- 
dent government  pov7er,  then  that  would  be  an  ordinance  or 
action  that  would  affect  private  or  civil  rights,  but  there 
should  be  a  brake  upon  the  local  unit  where  it  might  affect 
those  rights  other  than  in  the  exercise  of  its  county 
powers . 

MR.  SYKES:   If  the  civil  -- 

MR.  CLAGETT:   And  it  should  not  be  allowed  to 

do  so. 

MR.  SYKES:   Would  the  police  power  qualify  as 
an  independent  power? 

MR.  CLAGETT:   Yes,  I  think  it  would. 

MR.  SYKES:   VJould  it  be  contemplated,  for 
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example,  that  the  City  might  enact  its  own  statute  of 
frauds,  with  regard  to  contracts  entered  into  in  the  City 
because  of  certain  abuses  in  the  Gity,  and  so  a  contract 
that  didn't  have  to  be  in  writing  anyplace  else  in  the 
State  would  have  to  be  in  writing  in  Baltimore  City? 
Would  that  be  prohibited  or  not? 

MR.  CLAGETT:   That  would  be  prohibited.   At 
least,  that  is  what  we  are  intending  to  prohibit. 

MR.  SYKES:   Even  though  the  City  purports  to 
act  under  the  police  power,  and  that  is  an  independent 
pov7er? 

MR.  CLAGETT:   That  is  correct.   That  would  still 
be  trespassing  in  this  domain  and  be  restricted. 

MRS.  BOTHE:   I  know  this  language  is  lifted 
from  the  model  constitution.   I  can't  think  of  any  other 
reason  why  the  Committee  would  use  it,  because  it  doesn't 
make  sense  to  me  in  any  respect.   1  don't  knov?  V7hat  an  in- 
dependent county  power  is,  I've  never  heard  the  phrase, 
and  the  V7ay  I  read  it,  such  as  I  can,  a  county  would  be 
able  to  invoke  penalties  for  misdemeanors  and,  as  all  of 
us  lavTyers  knov7,  the  distinction  between  a  felony  and 
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1  misdemeanor  is  not  very  meaningful. 

2  THE  CIUIRMi\N:   And  it  is  largely  statutory. 

3  Mr.  Sayre? 

4  MR.  SAYRE:   Well,  tv7o  years  ago,  very  shortly 

5  after  this  book  came  out,  I  wrote  to  the  Director  of  the 

6  National  Municipal  League  asking  just  what  that  sentence 

7  meant  and  he  sent  back  a  letter,  I  haven't  the  slightest 

8  idea.   Write  Professor  so  and  so,  of  Columbia  University, 

9  which  I  promptly  did  and  I  have  yet  to  hear  from  him. 

10  MR.  CLAGETT:   However,  Dean  Fordham  defined  it 

11  and  answered  it  possibly  a  little  m.ore  conclusively,  but 

12  along  the  same  lines  I  attempted  to  answer  here  and  he 

13  felt  actually  it  was  a  proper  restriction  to  place  upon 

14  the  broad  grant  of  power  to  the  counties  and  1  have  more 

15  or  less  translated  it  to  have  som.e  meaning  to  my  mind  with 

16  reference  to  the  exercise  of,  let  us  say,  water  and  sev7er 

17  as  it  crosses  an  individual's  property  and,  really,  the 

18  last  provision,  where  you  have  a  misdemeanor  in  the  form 

19  of  some  penalty  for  disorderly  conduct  or  drunk  and  dis- 

20  orderly  or  something  of  that  kind,  the  county  should  be 

21  able  to  take  care  of  it;  but  not  go  so  far  as  to  trespass 
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1  in  the  field  of  a  felony. 

2  THE  CMXRMAN:   Mr.  Miller? 

3  MR.  MILLER:   I  must  say,  Mr.  Chairman,  I  have 

4  some  apprehension,  regardless  of  how  many  previous  docu- 

5  raents  have  approved  this  language.   It  seems  to  me  we're 

6  getting  in  a  lot  of  possible  danger  if  we're  going  to  give 

7  these  counties  police  authority  that  is  independent  of  the 

8  State  law.   We  used  to  have  a  lot  of  trouble  in  the  old 

9  days  V7here  some  little  township  v7ould  have  a  lav;  that  if 

10  you  went  over  ten  miles  an  hour  --we  corrected  that  to 

11  a  large  extent  --  but  this  would  seem  to  re-establish  the 

12  fact  that  for  misdemeanors,  at  least,  a  criminal  code  could 

13  be  v^ritten  for  a  local  self-government  and  it  seems  to  me 

14  rather  dangerous  and  what  Mrs.  Bothe  said,  certainly,  in 

15  Maryland,  we  don't  want  to  use  the  word  felony  if  we  could 

16  possibly  avoid  it  because  it  just  adds  to  the  confusion  on 

17  all  counts,  and  I  don't  --  the  counties  would  have  a  right 

18  to  pass  a  criminal  code  after  V7e've  gone  all  this  distance? 

19  MRc  CLAGETT:   No,  it  does  not,  except  V7here  it 

20  dealt  with  misdemeanors  and  breaches  of ordinances  and  that 

21  kind  of  thing,  but  not  a  criminal  code,  no. 
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MR.  MILLER:   VJhen  we  begin  talking  about  mis- 
demeanors, because  of  the  strange, gray  areas  as  to  felonies 
and  misdemeanor,  that's  equally  confusing.   It  seems  to 
me  we  ought  to  either  spell  out  what  kind  of  police  regu- 
lations a  subdivision  can  establish  on  its  ov7n  or  saying 
that  it  shall  be  done  by  law  and  be  statev/ide. 

MR.  HOFF:   I  have  a  question  that  related  to 
Congressm.an  Miller's  question.   Why  could  not  this  v?hole 
matter  of  restriction  be  left  to  the  General  Assembly 
rather  than  try  to  spell  it  out  in  the  Constitution? 

THE  CHAIK^IAN:   VJell,  it  seems  to  me  the  discus- 
sion brings  to  the  fore  what  I  thought  somebody  V7ould  men- 
tion, but  hasn't,  at  least  I  haven't  caught  it,  and  that 
is  the  old  basic  problem  here  of  whether  the  powers  of  the 
governments,  county  governments,  local  governments  are 
going  to  be  powers  granted  by  the  Legislature  or  going  to 
be  all  powers  except  those  denied  by  the  Legislature. 

The  difficulty  that  the  Commission  is  struggling 
V7ith  in  this  Section  as  it  is  presently  drafted  stems  from 
the  fact  that  it  is  drafted  on  the  second  principle, 
namely,  that  the  county  government  has  all  po\7ers  except 
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1  those  denied  to  it,  and  it  seems  to  me  that  you  have  a 

2  great  deal  of  difficulty  in  spelling  out  in  legislation 

3  the  powers  that  you  are  denying.   If  you  want  to  provide 

4:  that  the  counties  shall  not  have  the  power  to  legislate  in 

5  matters  such  as  we've  been  talking  about,  of  private  sub- 

6  stantive  law,  statute  of  frauds  and  so  forth,  you  would 

7  have  an  almost  endless  task  to  spell  this  out  in  legisla- 

8  tion.   Mr.  Haile. 

9  MR. HAILE:   To  explore  that  field  further,  the 

10  counties  have  the  power  of  taxation  and  police  power  to 

11  enforce  its  regulations, generally  speaking.   In  the  field 

12  of  taxation,  in  Baltimore  County,  the  General  Assembly  has 

13  already  said  we  have  the  same  power  to  tax  that  the  General 
14:  Assembly  has  to  tax  within  Baltimore  County  by  local  law, 

15  except  in  the  following  areas  and  then  they  list  about 

16  fifteen  areas  V7here  we  may  not  pass  an  ordinance  imposing 

17  a  tax. 

18  So,  that  has  been  done  in  Montgomery  County, 

19  too,  and  possibly  a  third  county.  It's  a  broad  grant  of 

20  power  of  taxation  to  a  local  government  for  local  purposes 

21  but  a  denial  of  that  povjer  in  certain  areas. 
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THE  CHAIRMAN:   That  I  would  think  would  be 
feasible.   Mrs.  Bothe?  Excuse  me  a  minute.  Mr.  Haile 
hasn't  finished. 

MR.  HAILE:   And,  under  that  statute,  we*ve  im- 
posed six  or  seven  special  taxes  which  we've  had  no  diffi- 
culty in  collecting. 

MR.  BOTHE:  To  get  to  the  point  Mr.  Eney  made 
on  the  floor,  I  would  make  a  motion  that  the  sentence  of 
Section  (b) ,  and  I'm  not  again  trying  to  reword  it,  A 
county  shall  have  such  powers  as  granted  it  by  this  Con- 
stitution or  by  lav7  and  by  the  General  Assembly,  and  let 
that  be  the  substance  of  V7hat  is  now  Section  11  and  2, 

THE  CHAIPvMAN:   Mr.  Hoff,  I  didn't  mean  by  my  com 
ment  to  cut  off  your  comment  or  any  motion. 

MR.  HOFF:   I  V7as  v;ondering  whether  it  would  be 
more  difficult  to  spell  out  the  affirmative  powers  of  a 
county  or  to  spell  out  the  denial  of  powers.   I  don't  knov7. 

THE  CHAIRMAN:   Is  there  a  second  to  Mrs.  Bothe 's 


motion? 


DR.  BARD:   Seconded. 

MR.  CLAGETT:   Mr.  Chairman,  I  don't  want  to 
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■^  leave  that  very  important  consideration,  but  I  did  succeed 

2  in  finding  Dean  Fordham's  comment  in  answer  to  Mr.  Sykes ' 

2  question  about  the  meaning  of  the  last  sentence  and  I 

4  thought  it  might  be  helpful  by  V7ay  of  his  understanding 

g  and  a  review  of  my  own  understanding  if  I  gave  him  the 

g  benefit  of  Dean  Fordham's  comment,  and  here  he  said,  One 

fjr  aspect  of  home  rule  which  has  not  been  given  adequate 

Q  thought  is  the  matter  of  city  enactment  of  private  law. 
g  Now,  he  v;as  dealing  particularly  with  munci- 

20  palities,  but  it  is  applicable  to  counties  as  well,  and  he 

]_ll_  then  goes  on  and  says.  Traditionally,  the  states  have  not 

•^2  g"iven  local  units  any  independent  legislative  power  of 

23  this  character  for  obvious  reasons.   Fev;  would  V7ant  a 

24  system  under  vzhich  the  law  of  contracts  and  of  property 
,c  varied  from  city  to  city.   At  the  same  time,  the  exercise 
n/?  of  municipal  powers  has  a  more  or  less  direct  bearing  upon 
-.rj  private  interests  and  relationships.   This  is  true,  for 

2o  example,  of  tax  measures,  regulatory  measures  and  various 

29  utility  and  service  activities.   It  is  the  theory  of  the 

2Q  draft  that  a  proper  balance  can  be  achieved  by  enabling 

22  cities  to  enact  private  law  only,  as  an  instance  in  the 
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exercise  of  some  independent  municipal  power.   A  city 
should  have  the  power  to  define  and  provide  for  the  punish- 
ment of  offenses  vjithin  its  governmental  purviev;.   It  has 
been  considered  desirable  to  make  it  clear  that  this  pov7er 
stops  short  of  serious  offenses  V7hich  fall  in  the  felony 
category. 

THE  CHAIRMAN:   I  would  point  out  to  you  that, 
as  Mr,  Sykes  commented,  if  that  principle  were  included 
in  the  Constitution,  it  v7ould  take  av^ay  from  the  City  of 
Baltimore  the  power  it  now  has  to  legislate  in  the  area 
of  landlord  and  tenant  and  I  would  question  also  as  to 
V7hether  it  v7ould  not  do  away  completely  with  the  nev?  code 
in  Baltimore  City  with  reference  to  restraint.   Mr. 
Martineau? 

MR.  MARTINEAU:   I  would  also  like  to  know 
V7hether  under  this  provision  a  county  or  city  could  adopt 
an  open-housing  law  or  something  like  that. 

THE  CHAIR1>IAN:   Mr.  Gentry? 

MR«  GENTRY:   The  condemning  words,  the  first 
words,  adequate  thought  has  not  been  given  to  this  area. 

MR.  CLAGETT:   I  might  say  this  was  back  in  1954, 
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1  and  it's  set  forth  in  the  model  constitution  which  was  re- 

2  drafted  in  1964. 

3  THE  CHAim-LAN:   Mr.  Haile? 

4  MR.  HAILE:   What  kind  of  law  did  you  say? 

5  Open  housing  law? 

6  MR.  MA.RTINEAU:   As  I  read  this,  neither 
Y  Baltimore  City  nor  Baltimore  County  nor  any  other  county 
g  in  the  State  could  adopt  an  open  housing  law  or,  for  that 
9  matter,  probably  a  public  accommodations  law. 

10  THE  CHAIRMAN:   Mr.  Sykes? 

11  MR,  SYKES:   It  may  even  go  the  other  V7ay.   I'm 

12  not  sure  that  the  Chairman  V7as  correct  V7hen  he  said  it 

13  would  have  the  effect  of  limiting  the  power  of  Baltimore. 

14  If  this  power  to  enact  private  lav?  applies  as  an  incident 
25  to  exercise  of  an  independent  county  povzer  and  if,  as  Mr. 
Tg  Clagett  said,  the  police  power  is  such  an  independent  county 
ir^  power,  then  I  suggest  that  the  police  power  is  so  broad  and 
18  extends  so  pervasively  throughout  the  v^hole  area  of  private 
ng  law,  that  this  limitation  is  really  no  liraitation  at  all 

20  and,  whichever  one  of  us  is  right,  the  Court  of  Appeals 

21  and  lawyers  are  going  to  have  a  good  time. 
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THE  CHAIRMAN:  I  think  that  is  correct.  Is 
there  any  further  comment? 

JUDGE  ADKINS:  I  would  like  to  ask  if  under 
this  provision  a  county  could  establish  an  independent 
court  system? 

THE  CHAIRMAN:   Did  you  hear  it,  Mr.  Clagett? 

MR.  CLAGETT:  Yes.   No,  it  could  not,  because 
it  would  be  denied,  generally. 

JUDGE  ADKINS:   Where? 

MR.  CLAGETT:   In  the  first  paragraph, 

MR.  BROOICS:   Also  in  the  Constitution. 

THE  CHAIRMAN:   The  Constitution  provides  that 
the  judicial  pov7er  of  the  State  is  vested  in,  and  so  forth. 

MR.  MARTINEAU:   Exclusively. 

THE  CHAIRI'I/lN:   Exclusively.   Any  further  ques- 
tion? 

MR.  BROOKS:   Is  this  on  the  motion  or  just  a 
question? 

THE  CHAIRl-lAN:   Any  further  debate  on  the  motion? 

DR.  TEMPLETON:   May  I  ask  a  ques.tion,  Mr. 
Chairman?  Does  the  Committee- really  insist  on  retaining 
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this  second  sentence? 

MR.  CLAGETT:   Perfectly  frankly,  we  would  not, 
because  I  think  that  the  General  Assembly  can  step  in  and 
take  care  of  this  under  its  powers  generally.   So,  I'm  not 
going  to  insist  on  that,  although  I  have  given  you  the 
reason  why  it's  in  there. 

THE  CHAIRMAN:   The  motion  goes  beyond  that,  how- 
ever. 

MR.  CLAGETT:   Well,  the  motion,  as  I  understand 
it,  is  a  very  fundamental  one.   The  motion  is  whether  v/e 
should  have  a  broad  power  or  a  defined  power  by  the  Legis- 
lature and  I  think  that's  where  -- 

THE  CHAIEMAN:   The  motion  in  effect  would 
direct  you  to  redraft  the  provision  so  as  to  provide  for 
granted  pov;ers  rather  than  reserved  povjers. 

MR.  CIxAGETT:   We  would  very  strongly  oppose 
that,  because  that's  exactly  V7hat  we  have  debated  on  over 
the  past  year  and  we  have  approached  it  from  many  points 
of  viev7.  We  attempted  to  do  just  that  and  we  found  it  to 
be  impossible.   It  is  in  that  area  where  the  Fourth  Report 
dealt  V7ith  the  status  quo  as  against  the  broad  grant  of 
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power  approach,  and  it  V7as  only  after  the  most  laborious 
consideration  that  we  finally  moved  forward  and  made  up 
our  minds  and  made  the  decision  to  recommend  the  broad 
grant  of  power. 

Stan  Hoff  a  moment  ago  said  that  he  couldn't 
reconcile  in  his  mind  whether  it  V7as  easier  to  try  to 
grant  pov7ers  initially  or  to  withdraw  them  later.   Well, 
V7e  suggest  that  where  we  are  basically  trying  to  revitalize 
the  local  government,  the  broad  grant  of  povjer  does  that, 
because  it  tells  the  local  government  that  it  has  the  pov7er 
to  go  ahead  and  act  rather  than  when  it  wants  to  act  in  an 
area  it  debates  by  the  hour  in  council  or  in  commission 
meetings  or  wherever  they  are  confronted  with  the  problem 
and  finally  decide  that  they  don't  knov;,  then  have  to  go 
to  the  Legislature  to  get  the  power. 

By  the  time  the  power  eventually  has  been 
granted,  if  it  ever  is  successfully  obtained,  a  great  in- 
terval of  period  has  elapsed  and  possibly  by  that  time  a 
change  of  circumstance  and  condition  V7hich  render  it  a 
useless  power.   Here  we  are  trying  to  vitalize  the  local 
government  and  yet  not  to  unduly  interfere  V7ith  the  pov7er 
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1  of  the  General  Assembly. 

2  The  General  Assembly,  as  you  will  later  see, 

3  has  the  power  to  pacify  and  the  power  to  control  the  exer- 

4  cise  of  this  broad  grant  of  power  to  the  local  subdivisions 

5  by  general  statute,  as  defined  there,  and  general  statute 

6  where  it  applies  to  all  counties  or  counties  within  a 

7  classification,  as  classification  is  defined  and  limited 

8  later. 

9  So,  V7e  feel  this  is  the  very  heart  of  our 

10  efforts  over  the  year  and,  to  send  us  back  to  try  to  go 

11  over  the  very  same  ground  V7hich  we  have  found  to  be  im- 

12  possible  to  as  adequately  take  care  of,  would  sort  of  -- 

13  v7ould  break  the  backs  and  spirits  of  the  v7hole  effort, 

14  I  v7ould  say. 

15  THE  CliAlRMAN:   Mr.  Sayre? 

16  MR.  SAYRE:   I  would  like  to  briefly  state  my 

17  personal  views  on  this.   I  endorse  Mr.  Clagett's  statement. 

18  The  one  thing  that  this  provision  tries  to  do  is  to  cut 

19  down  local  legislation.   This,  I  think,  is  the  only  way  in 

20  V7hich  you  can  do  it,  so  that  the  General  Assembly  could 

21  concentrate  its  efforts  on  special  problems  or  statewide 
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problems,  allowing  these  nultitudiaous  problomc  that  arise 
in  every  area  to  be  handled  locally  or  othor\vise  by  the 
local  law  or  by  the  charter. 

Nov?,  V7e're  going  to  have  more  and  more  problems, 
that  local  governments  have  to  face  v;hich  through  its  o\m 
ingenuity  should  be  able  to  face,  unless  a  solution  cones 
from  the  General  Assembly.   There  is  nothing  that  prevents 
the  General  Assembly  taking  the  initiative  also,  and  then 
there  is  a  third  consideration  here. 

Under  reapportionment,  I  think  this  is  an  impor- 
tant consideration  for  the  rural  area,  V7here  perhaps  the 
vote  has  been  taken  av7ay  from  the  Legislature  on  one  hand, 
the  local  people  in  the  sparse  areas  have  then  obtained 
a  pov7er  to  act  that  they  didn't  have  before,  and  I  think 
that  this  new  balance,  our  Comiaittee  v;ould  like  passed,  at 
least  for  experimentation,  because  there  is  nothing  that 
V7ould  prevent  it  from  going  back,  if  this  system  was  un- 
worthy, 

MR.  BROOKS:   I  think  this  recommendation  is  one 
of  the  most  imiportant  recommendations  before  the  Commission 
in  the  consideration  of  the  proposed  new  draft  of  a 
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1  constitution.   I  think  it  is  a  necessary  and  important 

2  complementary  provision  to  the  very  concept  of  home  rule 

3  itself,  the  objective  of  the  home  rule  provision  being  to 

4  relieve  the  Legislature  of  a  great  deal  of  the  local  con- 

5  cernsd  legislation  with  v;hich  they  will  have  to  deal. 

6  I  think,  as  Mr.  Clagett  pointed  out,  it's  very 

7  important  to  put  the  initiative  or  local  governmental  ac- 

8  tion  in  the  hands  of  the  local  government  where  it  has  not 

9  been  heretofore  and  to  clarify  what  their  powers  are.   So 

10  far,  the  experiences  of  states  that  have  hom.e  rule  provi- 

11  sions  have  not  been  the  counties  have  gone  off  in  direc- 

12  tions  that  the  Legislature  could  not  control  v;henever  they 

13  saw  a  need  to  control  V7ith  general  legislation  denying 

14r  county  action  in  a  particular  area.   The  alternative  to  a 

15  provision  of  this  kind  is  really  to  provide  and  set  forth 

16  in  the  Constitution  many  of  those  powers  which  the  counties 

17  would  have. 

18.  It  would  seem  far  better  to  leave  the  Legislatur(3 

19  to  do  this  through  denial  than  to  set  forth  in  the  Consti- 

20  tution  what  all  these  powers  are, because  this  is  an  equally 

actually 

21  difficult  task,  as  to/set  forth  these  in  the  Constitution. 
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THE  CHAIRMAN:   Any  further  coirar.ent  or  discussiony 
Mr.  Miller? 

MR.  MILLER:   To  get  Mr.  Brooks'  idea,  I  don't 
think  any  of  us  are  opposed  to  this  broad  grant  of  power, 
but  aren't  we  getting  into  trouble  when  we  limit  it  in 
these  sketchy  V7ords?  Why  don't  we  leave  it  out  and  let  the 
Legislature  limit  as  it  sees  fit? 

MR.  BROOKS:   I  perfectly  agree  that  the  last 
sentence  is  com.pletely  covered  by  the  first  sentence  and 
the  first  should  be  quite  adequate. 

MR.  CLAGETT:   Mr.  Chairman,  in  order  to  get  the 
first  sentence,  I  would  gladly  yield  the  second  sentence. 

THE  CHAIRMAN:   Mrs.  Freedlander? 

MRS.  FREEDLANDER:  As  a  m.ember  of  the  Committee, 
I  would  go  beyond  Mr.  Clagett  and  not  only  yield  it,  but 
forget  about  the  second  sentence. 

THE  CHAIRMiAN:   Any  further  discussion?   Professor 
Loevy,  do  you  want  to  comment? 

DR.  LOEVY:   No. 

THE  CHAIRl^^AN:   Now,  we  can  come  to  the  second 
question  in  the  sentence  later.   The  m.otion  is  that  the 
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1  Section  be  redirected  to  the  Committee  to  prepare  as  an 

2  alternate  or  substitute  a  provision  that  the  political 

3  subdivisions  would  have  such  powers  as  may  be  granted  to 
^  them  by  the  Legislature  from  time  to  time, 

5  MRS.  BOTHE:    I  fully  appreciate  the  Comrrittee's 

6  position  and  I  certainly  wouldn't  even  want  to  propose, 

7  I'm  sure  it  vjould  be  defeated  anyway,  a  motion  that  v7ould 

8  strike  at  the  heart  of  their  v;ork.   I  am  concerned  about 

9  the  necessity  for  placing  some  constitutional  lim.its  on  the 

10  county  authority  and  I  wonder  if  perhaps,  if  I  withdrew  the 

11  motion,  V7ith  the  consent  of  the  Senator,  the  Committee  coul^ 
go  back  and  see  if  they  could  draft  some  substitute  for  the 

13  second  sentence  which  makes  sense  and  which  does  impose  a 

14  meaningful  restriction  on  the  type  of  laws  which  may  be 

15  passed  by  a  county. 

16  I  think  it  belongs  in  the  Constitution  and  I 

17  think  if  the  Committee  closed  up  the  model  and  started 

18  thinking  independently,  they  might  get  the  right  language. 

19  THE  CHAIPvl^lAN:   Mr.  Gentry,  v7ould  you  consent 

20  to    that? 

21  MR.   GENTRY:      Yes,    I  will  withdraw   it. 
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THE  CHAIRMAN:   The  motion  will  be  withdrawn  and 
Mrs.  Bothe's  question  is  instead  of  merely  consenting  to 
the  deletion  of  the  second  sentence,  the  Committee  be 
willing  to  consider  the  Section  again  to  redraft  a  meaning- 
ful second  sentence. 

MR.  CLAGETT:   Mr.  Chairman,  I  don't  mean  to 
argue  and  I  don't  mean  to  get  myself  in  the  position  of 
losing  the  benefit  of  this  withdrawal  which  would  in 
effect  give  us  the  endorsement  which  we  are  looking  for 
in  the  first  sentence,  but  I  do  point  out  that  V7e  haven't 
gotten  through  with  the  Sections  as  yet  and,  in  the  follow- 
ing Section,  Subsection  (b) ,  The  General  Assembly  shall 
legislate  for  counties  only  general  law  V7hich  shall  in 
their  terms  and  in  their  effect  apply  alike  to  all  counties  1, 
and  then  goes  on  further  with  reference  to  classification, 
et  cetera. 

THE  CHAIRI'JAN:   I  don't  think  that  meets  the  point 
that  Mrs.  Bothe  has  in  mind.   What  she  is  concerned  about, 
I  think,  is  the  notion  that  the  local  subdivisions  would 
be  enabled  to  legislate  in  matters  we've  been  talking  about 
as  private  civil  law,  the  statute  of  frauds  and  so  forth. 
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She's  asking  only  would  you  study  the  question  and  see 
if  you  can  come  up  with  a  meaningful  sentence  to  prevent 
that. 

MR.  CLAGETT:   We'll  keep  on  studying  it,  yes, 


sir. 


Bothe? 


THE  CHAIRMAN:   Would  that  satisfy  you,  Mrs. 


MRS.  BOTHE:    If  I  can,  I  might  make  a  motion 
again. 

MR.  MILLER:   Parliamentary  query.   Are  we 
adopting  the  first  sentence,  modified  as  it  may  be  by  a 
subsequent  report  from  the  Committee?   Is  that  V7hat  the 
motion  is? 

THE  CHAIRMAN:   No,  there  is  no  motion  before 
us  at  the  present  time  and  therefore  the  status  of  it  is 
that  the  Section  at  the  moment  stands  as  it  has  been 
amended  heretofore,  but  that  the  Committee  is  going  to  re- 
study  the  second  sentence  and  endeavor  to  draft  a  meaning- 
ful substitute. 

DR.  BARD:   Well,  is  a  motion  in  order  to  give 
real  substance  and  support  to  the  Committee,  in  terms  of 
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its  position  in  respect  to  -- 

THE  CHAIR>L^N:   I  don't  think  you  need  a  motion. 
If  there  is  not  a  motion  to  disapprove,  V7e  move  forward. 

DR.  BARD:   All  right. 

THE  CHAIR>L'\N:   Now,  I  think  that  would  conclude 
the  consideration  of  Paragraph  (a).   Let  me  break  in  a 
moment . 

(Discussion  held  off  the  record.) 

THE  CHAim-IAN:   All  right,  Mr.  Clagett. 

MR,  CLAGETT:   Mr.  Chairman,  Subsection  (b) . 
The  General  Assembly  shall  legislate  for  counties  only  by 
general  laws  which  shall  in  their  terms  and  in  their  effect 
apply  alike  to  all  counties.   No  county  shall  exempt  itself 
from  any  general  law;  provided,  however,  that  the  General 
Assembly  may  provide  by  general  law  for  the  establishment 
of  classes  of  counties  by  grouping  them  into  not  more  than 
five  classes  with  not  less  than  three  counties  in  any  one 
class.   The  General  Assembly  may  then  pass  laws  applicable 
to  all  counties  within  a  class.   The  establisbiment  of 
classes  shall  be  based  either  upon  population  as  determined 
in  the  most  recent  United  States  Government  census  or  upon 
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1  such  other  criteria  as  are  determined  by  the  General 

2  Assembly  to  be  appropriate.   No  more  than  one  grouping 

I 
I 

3  of  counties  into  five  or  fev7er  classes  shall  be  in  effect 

4  at  any  time;   the  enactment  of  any  grouping  shall  repeal 

5  any  other  grouping  then  in  effect. 

6  THE  CHAIRMAN:   Is  there  any  question?   Any  com- 

7  ment?   Dr.  Michener? 

8  DR.  MICHENER:   I  don't  understand  the  reference 

9  to  classification  based  upon  population  as  determined  by 

10  census.  You  classify  by  population  and  then  the  census 

11  tells  you  v;hich  county  falls  into  which  class.   I  don't 

12  see  how  you  classify  by  census. 

13  MR.  MILLER:   I  v;ould  think  the  answer  was  that 

14  betvjeen  the  censuses  or  cenci,  whatever  the  proper  v.'ord 

15  is,  there  might  be  a  radical  change,  but  it  would  be  in- 

16  definite  and  this  is  a  period  betvjeen  Federal  censuses, 

17  and  I  think  v7oul.d  merit  it. 

18  DR.  MICHENER:   If  that  is  the  case,  what  is 

19  meant  to  be  said  by,  They  shall  deterraine  classification 

20  upon  census?   The  allocation  of  a  county  to  a  classification 

21  shall  be  determined  by  the  census,  is  V7hat  you  are  saying. 
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1  MR.  MILLER:   The  population  as  in  the  last 

2  census . 

3  THE  CFiAIR>lAN:   I  think,  so  far  as  the  Constitu- 
^  tional  provision  is  concerned,  the  point  is  well  taken, 
5  that  the  phrase,  As  determined  in  the  most  recent  United 

States  Government  census,  adds  nothing  and  should  be  de- 

V  leted.   Dr.  Templeton? 

8  DR.  TEMPLETON:   May  I  ask  tv7o  questions  for 

9  clarification,  please?   In  the  second  sentence,  beginning. 
No  county  shall  exempt  itself,  then  it  says.  Provided,  hov?- 

H  ever  --  now,  I  don't  know  what  this  m.eans ,  No  county  may 

12  exempt  itself  from  any  general  law,  provided,  however,  and 

13  then  we  go  into  groupings.   I  wonder  why  that  is  one  sen- 
ior tence?  That's  my  first  question. 

15  My  second  question,  there  has  been  a  lot  of 

16  confusion  about  the  number  and  size  of  classes.   This  says 

17  that  --  with  no  less  than  any  three  counties  in  any  one 

18  class  and  then  the  last  sentence,  it  speaks  about  only  one 

19  grouping  of  five  or  fewer  classes.   Those  are  my  two  ques- 

20  tions  of  confusion. 

21  THE  CHAIRMAN:   Mr.  Clagett? 
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DR.  TEMPLETON:   The  first  one  about  the  exemp- 


tions . 


MR.  CLAGETT:   I  think  you  can  best  understand 
the  problem  here  the  Committee  had  to  deal  V7ith  V7hich  would 
be  in  these  terms.   Without  putting  any  lim.itation  upon 
classification  or  the  classification  of  authority  in 
the  General  Assembly,  there  could  logically  be  24  classifi- 
cations and  we  v7ould  be  right  back  in  the  General  Assembly 
legislating  by  local  law. 

So,  it  is  felt  that  if  you  are  going  to  provide 
for  classifications,  there  should  be  a  limitation  upon  that 
classification  and  without  being  judgiT.atical  insofar  as 
five  and  three  are  concerned,  the  Committee  recomm.cnds  that 
combination,  that  is,  no  more  than  five  classifications, 
but  no  less  than  three  counties  in  any  one  class,  because 
it  is  sufficiently  restrictive  upon  the  General  Assembly 
to  require  careful  consideration. 

Now,  V7hat  is  meant  here  is  this,  that  if  the 
General  Assembly  exercises  its  authority  here  or  its 
power  here,  it  can  create  only  one  class  or  it  can  create 
three  classes,  with  no  less  than  three  counties  in  any  one 
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1  class,  but  if  it  does  that,  then  in  order  for  it  to  change, 

2  that  class  must  be  eliminated  and  a  new  classification 

3  agreed  upon.   So  that,  no  more  than  one  classification 

4  shall  be  in  existence  at  any  one  time. 

5  THE  CHAIRiMAN:   New,  Mr.  Clagett,  I  don't  think 

6  you've  answered  the  first  question,  and  I  would  answer  it, 

7  I  think,  by  saying  there  is  no  connection  betv.'een  the  first 

8  clause  and  the  second  clause  in  the  second  sentence,  is 

9  that  correct? 

10  MR.  CLAGETT:   I  thought  I  had  covered  that  in 

11  the  preface  when  I  said  actually  I  thought  this  was  tenta- 

12  tive  because  v;e  have  not  finalized  -- 

13  THE  CHAIRMAN:   I  mean  just  to  answer  his  qucs- 

14  tion,  there  is  no  connection  betv7een  the  two. 

15  MR.  CLAGETT:   Your  answer  is  correct. 
15  THE  CHAIRMAN:   Now,  Dr.  Temple ton? 

17  DR.  TEMPLETON:   Now,  I  just  heard  it  said,  may 

18  I  state  it  outloud,  if  we  can  put  a  period  after  general 

19  lav?  and  strike  out.  Provided  however,  that,  have  that 

20  stricken  and  start  a  new  sentence  — 

21  THE  CHAIRMAN:   That's  the  meaning,  yes,  sir. 
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1  DR.  TEMPLETON:   Now,  my  question  had  to  do  with 

2  this  matter  of  groupings,  with  no  fewer  than  three  counties 

3  in  any  one  group  and  yet  in  the  last  sentence  V7e  speak 

4  about  a  grouping  of  counties  --  one  grouping  in  five  or 

5  fewer  counties. 

6  THE  CHAIRMAN:   What  he  has  said  to  you,  Dr. 

7  Templeton,  is  that  the  Legislature  may  not  provide  one 

8  grouping  for  one  purpose  and  another  grouping  for  another 

9  purpose  at  any  one  time,  that  if  it  provides  a  group  of 

10  tv?o,  three,  four  or  five  counties  for  any  purpose,  that  is 

11  the  only  kind  of  grouping  it  can  make  at  that  particular 

12  t ime . 

13  DR.  TO^IPLETON:   All  right,  thank  you. 

14  THE  CHAIRMAN:   Mr.  Sykes? 

15  MR.  SYKES:   Is  it  contemplated  that  at  any  one 
15  time  the  Legislature  will  have  a  grouping  V7hich  will  in- 

17  elude  every  county  of  the  State  in  at  least  one  class?   Is 

18  that  mandated  or  is  it  just  possible? 

19  MR.  CLAGETT:   If  it  does  not  exercise  the  povjer 

20  of  classification,  that  would  be  mandated. 

21  MR.  SYKES:   Can  it  exercise  the  power  of 
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classification  by  classifying  four  classes  of  three 
counties  each  and  leaving  the  rest  of  the  counties  un- 
classified? 


MR.  CLAGETT:   No.   They  would  then  fall  into  a 


class . 


MR.  SYKES:   The  next  question  I  have,  is  there 
any  instance  in  any  other  constitution  that  the  Committee 
has  studied  in  which  classification  has  been  based  on  any 
criterion  other  than  population  and,  if  so,  what  kind  of 
criteria  did  the  Committee  have  in  mind. 

THE  CHAIRMAN:   Mr.  Clagett? 

MR.  CLAGETT:   We  felt  that  this  was  peculiarly 
applicable  to  the  State  of  Maryland  where  you  do  have  a 
divergence  of  basic  interests,  V7hether  they  be  agricultural 
or  vjhether  they  be  coal  mining  or  V7hether  they  be  fishing. 
Economically  and  socially,  there  is  a  great  divergence  in- 
sofar as  this  State  is  concerned  and  it  could  V7ell  be  that 
an  appropriate  basis  of  classification  would  be  geographies 

or  would  be  economic  and  V7e  want  to  leave  the  Legislature 

a 
with/degree  of  flexibility  here  to  act  accordingly,  if  that 

should  be  warranted. 
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■'•  So,  it  is  in  an  effort  to  give  a  degree  of 

2  flexibility  to  the  Legislature  that  this  phrase  is  included 

3  in  the  recommended  langiiage. 
^  THE  CMIRI'IAN:   Judge  Adkins? 

5  JUDGE  ADKIIIS:   This  is  a  very  minor  point,  but 

6  it  seems  to  me,  to  say  no  county  shall  exempt  itself, 
"^  while  it  may  be  de  facto,  is  certainly  not  a  jury.   I 

8  would  suggest  that  no  county  shall  be  exempt. 

9  THE  CKAIKMAN:   All  right.   Dr.  Bard? 
^^  DR.  BARD:   Would  the  Committee  accept  the  follow-; 
^^  ing  for  the  sentence  before  the  last:   The  establishment 

•^2  of  classes  shall  be  based  upon  the  criteria  as  determined 

13  by  the  General  Assembly  to  be  appropriate  or  as  determined 

^^  by  the  General  Assembly,  period? 

15  MR.  MARTINEAU:   You  don't  even  need  that. 

16  THE  CHAIRl'L^N:   Did  you  hear  it,  Mr.  Clagett?  " 

17  MR.  CLAGETT:   Yes,  sir.   Population  has  been 

18  found  to  be  the  best  m.eans  or  basis  of  classification 

19  and,  consequently,  that  being  the  result  of  our  study, 

20  we  have  incorporated  it,  but  I  believe  that  if  we  eliminate 

21  it  and  said,  Upon  such  criteria  as  the  General  Assembly 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable   Building 

Court  Reporters  Baltimore  2,   Maryland  Leziniion  9-6:o0 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


275 


should  see  appropriate,  it  doesn't  mean  they  can't  con- 
sider that  as  a  basis. 

THE  CHAIRr4AN:   That  would  be  the  intent  of  Dr. 
Bard's  suggestion,  I  take  it. 

DR.  BARD;   That's  correct. 

MR.  CLAGETT:   I  would  not  feel  strongly  and  the 
Committee,  in  the  light  of  its  position  and  discussion 
here,  v7ould  not  be  too  much  concerned. 

THE  CHAIRMAN:   Mr.  Martineau? 

MR.  MARTINEAU:   Mr.  Chairman,  I  don't  quite 
understand  the  need  for  the  sentence  at  all.  Mr.  Clagett, 
what  is  the  purpose  of  the  sentence?  Obviously,  if  you 
take  the  sentence  out,  the  Legislature  has  exactly  the  same 
power  it  has  with  the  sentence. 

MR.  CLAGETT:   I  was  going  to  add  a  moment  ago 
that  Baltimore  City  took  the  very  strong  position  that 
population  only  v?as  the  basis  for  classification  or  should 
be  the  basis  for  classification.   Mayor  McKeldin  has  a 
letter  that  I  have  here  in  the  file  under  date  of 
September  16,  1966,  and  V7hich  you  may  have  seen  in  part 
referred  to  in  The  Baltimore  Sun  this  morning;  but  there 
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1  should  be  a  basis,  the  Committee  believes,  upon  which 

2  classification  shall  be  determined, 

3  Nov7,  where  you  say  upon  such  criteria  as  the 

4  General  Assembly  may  deem  to  be  appropriate,  that  language 

5  is  so  broad  that  you  almost  find  yourself  arguing  to  your- 

6  self  in  a  mirror. 

7  MR.  MARTINEAU:  Meaningless,  is  what  it  is.   Un- 

8  less  you  restrict  it  someplace  also,  there's  no  point  in 

9  putting  it  in.   They  obviously  have  the  power. 

10  THE  CHAIRMAN:   Well,  it  seems  to  me  that  it 

11  might  be  suggested  that  the  v7ords  would  add  a  little  bit 

12  to  make  it  abundantly  clear  that  the  Legislature  had  com- 

13  plete  and  absolute  discretion  in  making  the  grouping.  Mr. 

14  Loevy? 

15  DR.  LOEVY:  The  population  limitation  is  in  there 

16  because  other  states  have  used  population.   The  Legislature 

17  would  tend  to  pull  the  same  act  they  pulled  with  reappor- 

18  tionment  and  base  it  on  population  used  back  in  1836,  or  -- 

19  MR.  MARTINEAU:   But  you  --  • 

20  THE  CHAIRMAN:   Just  a  second,  Mr.  Martineau. 

21  Go  ahead,  Mr.  Loevy. 
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DR.  LOEVY:   The  intent  of  the  language  is  if 
the  General  Assembly  is  going  to  use  population,  it  should 
be  the  TP.ost  recent  United  States  census.   They  may  use 
other  criteria,  but  if  they  are  going  to  use  population, 
it's  the  most  recent  United  States  census. 

THE  CHAir<iMAN:   Mr.  Martineau? 

MR.  MARTINEAU:   I  think  that  you  are  really  -- 
once  you  give  them  the  power  that  you  are  giving  by  the 
second  clause,  you  render  the  whole  thing  meaningless.   I 
have  one  other  comment,  which  is,  I  don't  quite  understand 
the  need  for  the  language.  No  county  shall  be  exempt  from 
any  general  law,  where  you  have  just  provided  that  by  the 
first  sentence  there,  unless  you  are  talking  about  a  com^- 
pletely  different  thing  and  not  talking  about  the  pov7ers  of 
counties. 

THE  CHAIRMAN:   Mr.  Hoff? 

MR.  HOFF:   Query.   What  other  criteria  could  be 
used  other  than  population? 

MR.  CLAGETT:   Geographical  location,  economic 
interests.   There  could  be  almost  unlimited  bases  of 
criteria.   A  particular  industry,  fishing,  as  distinguished 
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from  skiing,  in  Garrett  County. 

I  V70uld  say  that  the  ingenuity  that  could  be 
applied  here  is  the  ingenuity  v^e've  been  talking  about  in 
other  areas. 

MR.  HOFF:   Perhaps,  then,  this  should  be  limited 
to  population  rather  than  to  open  up  this  Pandora's  Box  of 
classifications . 

MR.  CLAGETT:   That  is  exactly  V7hat  we  debated 
for  a  long  period  of  time  and  came  up  with  an  attempt  to 
carry  out  the  basic  purpose  of  giving  the  General  Assembly 
a  free  range  of  action  and  yet  giving  some  formula,  and 
appropriate  is  the  v7ord  I  underlined  insofar  as  the  Pandora 
Box  idea. 

THE  CHAIRMAN:   Mrs.  Freedlander? 

MRS .FREEDLANDER:   Mr.  Chairman,  in  answer  to 
Mr.  Martineau's  question  about  the  necessity  for  no  county 
shall  be  exempt,  we  heard  many  representatives  from  counticr 
and  from  Baltimore  City  and  from  the  National  Municipal 
League  and  others  and,  from  time  to  tim.e,  they  talked  about 
the  political  habits  of  Maryland  and  although  we  were  aware 
of  the  need  of  brevity  and  the  need  for  stressing  things 


Court  Rcportcrt 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitible   Pjildinj 
Baltimore  2,  Maryland 


Lexir.slon  9-6700 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


279 


affirmatively,  it  was  felt  that  because  of  the  political 
situation  in  Maryland,  that  it  would  not  be  too  much  to  ask 
that  V7e  say  no  county  shall  be  exempt  because  of  the  his- 
tory of  Maryland. 

MR.  MARTINEAU:   But  my  question  went  to  whether 
you  were  talking  merely  about  the  establishment  of  the 
government  of  counties,  v;hich  is  provided  for  by  Section  1 
in  the  first  sentence  of  (b) ,  which  says,  Which  shall  in 
their  terms  and  in  their  effect  apply  alike  to  all  counties 

Now,  if  you  are  talking  about  the  general  exemp- 
tion from  any  legislation  v/hich  doesn't  refer  to  the  es- 
tablishment of  county  governments  and  the  powers  of  county 
governments,  and  that  is  what  this  is  under,  then  1  think 
it's  in  the  v7rong  place. 

MRS.  FREEDLANDER:   The  first  sentence  says, 
Shall  legislate  for  counties  only  by  the  general  lav7  and 
then's tresses  it,  and  it  seems  superfluous,  I  knov?,  but  we 
felt  because  of  the  political  situations,  it  then  had  to 
be  said  in  the  negative  in  order  tore-enforce  it  because 
of  the  political  habits  of  Maryland.   This  is  a  particularly 
Maryland  fill-in,  so  to  speak. 
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THE  CMIKI4/xN:   Mr.  Sayre? 

MR.  SAYRE:   In  this  sentence  that  encompasses 
population,  I  personally  would  say  if  you  use  population, 
I  vjould  want  this  reference  to  the  latest  census.   If  you 
said  based  upon  population  and  upon  such  other  criteria, 
would  that  --  would  that  -- 

MR.  FREEDLANDER:   It's  not  and.   It's  for. 

MR.  SAYRE:   That's  what  I'm  saying.   If  you  had 
population  and,  that  justifies  the  reason  for  population. 

THE  CHAIRMAN:   Mr.  Clagett? 

MR.  CLAGETT:   It  would  be  contrary  to  the  an- 
nounced position  and  the  preference,  as  I  understand  it, 
of  the  City.   I  believe  that  actually  again  V7e  go  back  to 
giving  the  General  Assembly  a  free  hand.   This  v7ould  be 
more  restrictive  because  it  v7ould  require  a   dual  basis  of 
some  kind,  rather  than  a  single  one,   although  I  can't  push 
it  too  far. 

THE  CHAIRMAl^:   I'd  like  to  ask  Dr.  Loevy  a  ques- 
tion.  Dr.  Loevy,  in  your  research  in  the  situations  that 
you  mentioned  before,  v;here  legislatures  in  other  states 
had  the  povjer  based  on  population,  based  classification  on 
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1  population  based  upon  a  long  time  ago;  was  that  classifica- 

2  tion  upheld  in  the  Courts? 

3  DR.  LOEVY:   I  can't  answer  that  question.   My 

4  sentiment  would  be  I  could  see  Mr.  Martineau's  point  and  I 

5  think  we  could  rewrite  this  so  they  can't  get  around  that 

6  population  provision. 

7  THE  CHAIPJviAN:   Mr.  Miller? 

8  MR.  MILLER:   I  would  merelyjust  like  to  comment 

9  on  what  Senator  Hoff  said.   There  are  reasons  it  might  be 

10  more  controlled,  it  would  seem  to  me,  this  is  in  the  Consti 

11  tution  and  a  limitation,  there  might  be  reasons  for  con- 

12  trolling  the  population.   Allegany  County,  for  instance, 

13  might  come  into  a  different  population  level  entirely  from 

14  Garrett  or  there  might  be  reason  for  having  the  tobacco 

15  country  have  some  special  regulations,  and  I  don't  think  V7e 
15  ought  to  tie  the  hands  of  the  Legislature  by  limiting  it- 

17  to  population,  not  in  the  Constitution,  and  I  would  say 

18  that  V7e  just  say  under  such  criteria  as  they  might  deter- 

19  mine,  or  otherwise  it  might  be  presumed  that  it  meant  only 

20  population. 

21  THE  CHAIRiMAN:   And  I  would  assume,  Mr.  Miller, 
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1  that  you  would  say  that  the  classification  of  the  Eastern 

2  Shore  counties  as  a  group  would  be  perfectly  reasonable 

3  and  natural. 

^  MR.  MILLER:  It  might,  irrespective  of  whether 

5  Wicomico  County  is  bigger  than  some  other  counties,  and 

6  for  some  reason  it  might  be. 

7  MR.  BROOKS:   The  sentence.  With  population  and 

8  such  other,  I  think,  could  legitimately  be  covered  by  say- 

9  ing.  Such  criteria.  It  does  give  a  preference  insofar  as 
the  drafting  is  concerned.   It  doesn't  give  a  limitation, 

l-*-  but  it  does  point  out  to  anyone  interested  in  the  subject 

^2  that  this  is  a  preface  that  is  more  commonly  used,  even 

13  though  there  may  be  some  other  legitimate  reasons. 
l^  THE  CHAIRMAN:   Any  other  questions?  Mr.  Sy'<es? 

15  MR.  SYKES:   The  use  of  the  words.  Upon  such 

16  other  criteria,  in  this  draft  throv7s  this  Section  so  v;ide 
IV  open  that  the  integrity  of  the  classification  system  is 

18  destroyed  and  there  will  be  ample  opportunity  for  continued 

19  local  legislation  and  the  heart  of  what  the  Committee  vjantc 

20  to  achieve  won't  be  achieved. 

21  MR.  BROOKS:   The  last  sentence,  if  I  m.ay 
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interrupt,  would  prohibit  that,  since  there  could  only  be 
one,  one  system,  and  that  would  be  protection  against  any 
kind  of  variation  for  purposes  of  local  legislation. 
Whenever  one  classification  is  dissolved,  all  legislation 
pertaining  to  that  would  be  eradicated  and  that  in  itself 
would  be  somev;hat  a  deterrent  than  changing  the  classifica' 
tion. 

MR.  SYKES:   I'm  not  sure.  V7hat  I  was  going  to 
say  further  was  that  when  you  leave  it  to  the  Legislature 
to  determine  criteria,  you  are  providing  no  guide  lines 
at  all.   You  are  insulating  determination  from  judicial  or 
any  other  kind  of  review.   Since  the  history  of  this  thing 
has  been  that  legislatures  have  been  very  fertile  to  avoid 
the  thrust  of  the  home  rule  philosophy  and  to  m.ake  arbi- 
trary classifications,  as  in  the  case  of  population,  even, 
if  you  don't  tie  it  down  enough,  and  in  view  of  the  fact 
that  other  states  almost  uniformly  tie  this  to  population 
alone,  at  the  very  least,  if  you  permit  any  criteria,  you 
are  going  to  have  to  specify  in  the  Constitution  what  they 
are,  if  you  are  going  to  have  a  meaningful  provision. 

THE  CHAIRJ-IAN:   Granting  that  that  is  true,  is 
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it  not  a  practical  matter,  in  view  of  the  limitations  Mr. 
Brooks  mentioned?   In  other  words,  if  the  Legislature 
grouped  three  counties  for  some  particular  purpose  because 
it  wanted  to  pass  local  legislation  applicable  in  those 
three  counties  alone,  and  it  used  some  criteria  to  do  so, 
it  would  then  be   tying  its  hands  completely  with  reference 
to  any  other  classification  of  counties  whatsoever.   Would 
not  that  restriction  be  enough  to  prevent  any  completely 
nonsensible  classification? 

MR.  SYKES:  Well,  is  it  true  that  if  one  classi- 
fication is  dissolved,  all  the  legislation  applicable  to  it 
is  necessarily  dissolved? 

THE  CHAIRMAN:  It  may  not  be  the  language,  but  I 
take  it  that  would  be  the  purpose  of  it.  If  you  had  local 
legislation  pertaining  to  a  particular  class  and  the  class 
disappeared,  then  I  would  anticipate  the  local  legislation 
would  disappear  with  it. 

MR.  SYKES:   Is  it  also  contemplated  by  this 
that  --  V7ell,  if  the  population  is  adopted,  there  is  no 
problem.   If  some  other  criterion  is  adopted,  there  v7ould 
be  no  problem,  but  is  it  contemplated  that  there  might  be 
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some  kind  of  mixed  classification  on  several  criteria, 
because  you've  used  the  plural  here? 

THE  CHAIRMAN:   It  could  be. 

MR.  SYKES:   Well,  in  that  case,  it  wouldn't 
necessarily  dissolve.   That  is,  there  might  be  additional 
criteria  added  in,  to  play  games,  and  the  past  legislation 
might  not  be  dissolved.   I'm  not  sure  and  I'm  a  little  un- 
happy. ^ 

THE  CHAIRMAN:   Unless  there  is  any  other  point 
somebody  else  desires  particularly  to  make,  in  view  of  the 
commitment  which  I  made,  I  vjould  like  to  stop  the  debate 
at  this  point.  It  is  now  past  the  hour  of  4:30.   Does  any- 
body have  a  point  they  particularly  want  to  get  off  their 
chest? 

If  not,  I  can  only  express  to  you  my  very  sin- 
cere appreciation  for  your  patient  attendance. 

(Meeting  adjourned.) 
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